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GENERAL INSTRUCTIONS. These instructions are solely for the information and convenience of
ConsensusDocs users, and are not a part of the document. Gray boxes indicate where you should click and
type in your project information. The yellow shading is a Word default function that displays editable text and
is not necessary for document completion. Shading can be turned off by going to the Review tab, select
“Restrict Editing” button and uncheck “Highlight the regions | can edit”. In Word 2003 you will find this option
under the Tools tab, Options, Security tab, Protect Document button.

EMBEDDED INSTRUCTIONS are provided to help you complete the document. To display or hide
instructions select the "’ buiton under the *Home™ tab to show all formatting marks. instruction boxes are
color coded as follows:

Red Boxes: Instructions for fields that are typically required to complete contract.
Blue Boxes: Instructions for fields that may or may not be required for a complete contract.
Green Boxes: Provide general instructions or ConsensusDocs Coalition Guidebook comments, which can

be found at www.ConsensusDocs.org/guidebook.

ENDORSEMENT. This document was developed through a collaborative effort of organizations representing
a wide cross-section of the design and construction industry. The organizations endorsing this document
believe it represents a fair allocation of risk and responsibilities of all project participants.

Endorsing organizations recognize that this document must be reviewed and adapted to meet specific needs
and applicable laws. This document has important legal and insurance consequences, and it is not intended
as a substitute for competent professional services and advice. Consultation with an attorney and an
insurance or surety adviser is strongly encouraged. Federal, State and Local laws may vary with respect to
the applicability or enforceability of specific provisions in this document. CONSENSUSDOCS SPECIFICALLY
DISCLAIMS ALL WARRANTIES, EXPRESS OR IMPLIED, INCLUDING ANY WARRANTY OF
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE. PURCHASERS ASSUME ALL
LIABILITY WITH RESPECT TO THE USE OF THIS DOCUMENT, AND CONSENSUSDOCS AND ANY OF
THE ENDORSING ORGANIZATIONS SHALL NOT BE LIABLE FOR ANY DIRECT, INDIRECT OR
CONSEQUENTIAL DAMAGES RESULTING FROM SUCH USE. For additional information, please contact
ConsensusDocs, 2300 Wilson Blvd, Suite 300, Arlington, VA 22201, 866-925-DOCS (3627),
supporti@consensusdocs.org or www.ConsensusDocs.org.
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This Agreement is made this | ] day of | ] in the year [ ]. by and between the

OWNER
i

and the

DESIGN-BUILDER

L]

for preliminary services in connection with the following

PROJECT

Notice to the Parties shall be given at the above addresses.
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ARTICLE 1 TEAM RELATIONSHIP

1.1 The Owner and the Design-Builder agree to proceed on the basis of trust, good faith and fair dealing,
and shall take all actions reasonably necessary to perform this Agreement in an economical and timely
manner. The Owner and the Design-Builders shall perform their obligations with integrity, ensuring at a
minimum that: (a) conflicts of interest shall be avoided or disclosed promptly to the other Party; and{ b)
the Design-Builder and the Owner warrant that they have not and shall not pay nor receive any contingent
fees or gratuities to or from the other Party, including their agents, officers and employees,
Subcontractors or others for whom they may be liable, to secure preferential treatment.

ARTICLE 2 DESIGN-BUILDER'S RESPONSIBILITIES

2.1 The Design-Builder shall exercise reasconable skill and judgment in the performance of its services.
Architectural and engineering services shall be procured from licensed, independent design professionals
retained by the Design-Builder or furnished by licensed employees of the Design-Builder, or as permitted
by the law of the State in which the Project is located. The person or entity providing architectural and
engineering services shall be referred to as the Design Professional. If the Design Professional is an
independent design professional, the architectural and engineering services shall be procured pursuant to
a separate agreement between the Design-Builder and the Design Professional. The Design Professional
for the Project is | ).

2.2 The Design-Builder is responsible for the following Preliminary Design-Build Services:

2.2.1 OWNER'S PROGRAM If requested by the Owner as an Additional Service, the Design-Builder
shall assist the Owner in the development and preparation of the Owner's Program, which is an
initial description of the Owner's objectives. The Owner's Program may include budget and time
criteria, space requirements and relaticnships, flexibility and expandability requirements, special
equipment and systems, and site requirements.

2.2.2 PRELIMINARY EVALUATION The Design-Builder shall review the Owner's Program to
ascertain the requirements of the Project and shall verify such requirements with the Owner. The
Design-Builder's review shall also provide to.the Owner a preliminary evaluation of the site with
regard to access, traffic, drainage, parking, building placement and other considerations affecting
the building, the environment and energy use, as well as information regarding applicable
governmental laws, regulations and requirements. The Design-Builder shall review the Owner's
existing test reports but will not undertake any independent testing nor be required to furnish types
of information derived from such testing in its preliminary evaluation. The Design-Builder shall also
propose alternative architectural, civil, structural, mechanical, electrical and other systems for
review by the Owner, in order to determine the most desirable method of achieving the Owner's
requirements in terms of cost, technology, quality and speed of delivery. Based upon its review and
verification of the Owner's Program and other relevant information, the Design-Builder shall provide
a preliminary evaluation of the Project's feasibility for the Owner's acceptance, The Design-Builder's
preliminary evaluation shall specifically identify any deviations from the Gwner’s Program.

2.2.3 PRELIMINARY SCHEDULE The Design-Builder shall provide a preliminary schedule for the
Owner's written approval. The schedule shall show the activities of the Owner and the Design-
Builder necessary to meet the Owner's completion requirements.

2.2.4 PRELIMINARY ESTIMATE The Design-Builder shall prepare for the Owner's written approval
a preliminary estimate utilizing area, volume, or similar conceptual estimating techniques. The level
of detail for the estimate shall reflect the Owner's Program and any additional available information.
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If the preliminary estimate exceeds the Owner's budget, the Design-Builder shali make written
recommendations to the Owner.

2.2.5 SCHEMATIC DESIGN DOCUMENTS The Design-Builder shall submit for the Owner's written
approval Schematic Design Documents based on the agreed upon Preliminary Evaluation.
Schematic Design Documents shall include drawings, outline specifications and other conceptual
documents illustrating the Projects basic elements, scale and their relationship to the Worksite. One
set of these Documents shall be furnished to the Owner. When the Design-Builder submits the
Schematic Design Documents, the Design-Builder shall identify in writing all material changes and
deviations from the Design-Builder's preliminary evaluation, schedule and estimate. The Design-
Builder shall update the preliminary schedule and preliminary estimate based on the Schematic
Design Documents,

2.2.6 ADDITIONAL SERVICES The Design-Builder shall provide the following Additional Services:
ARTICLE 3 OWNERSHIP OF DOCUMENTS

3.1 OWNERSHIP OF TANGIBLE DOCUMENTS Upon the making of final payment to the Design-Builder,
the Owner shall receive ownership of the property rights, except for copyrights, of all documents,
drawings, specifications, electronic data and information (hereinafter "Documents”) prepared, provided or
procured by the Design-Builder, its Design Professional, Subcontractors or consultants and distributed to
the Owner for this Project.

3.2 COPYRIGHT The Parties agree that Owner [ ] shall/ [ Jshall not {indicate one) obtain
ownership of the copyright of all Documents. The Owner's acquisition.of the copyright for all Documents
shall be subject to the making of payments as required by ARTICLE & and the payment of the fee
reflecting the agreed value of the copyright set forth below:

If the Parties have not made a selection fo transfer copyright interests in the Documents, the copyright
shall remain with the Design-Builder.

3.3 OWNER'S USE The Owner [ ] shall/ [ ] shall not have the right to use, reproduce or make
derivative works of the Design-Biild Documents for other projects without the written authorization of the
Design-Builder, who shall not unreasonably withhold consent. The Owner's use of the Design-Build
Documents on other projects or without the Design-Builder's written authorization or involvement is at the
Owner's sole risk, and the Owner shall indemnify and hold harmless the Design-Builder, the Design
Professional and Subcontractors, and the agents, officers, directors and employees of each of them from
and against any and all claims, damages, losses, costs and expenses, including but not limited to
attorneys' fees, costs and expenses incurred in connection with any dispute resolution process, arising
out of or resulting from such use of the Design-Build Documents.

3.4 DESIGN-BUILDER'S USE Where the Design-Builder has transferred its copyright interest in the
Documents, the Design-Builder may reuse Documents prepared by it pursuant to this Agreement in its
practice, but only in their separate constituent parts and not as a whole. The Design-Buitder shall obtain
from its Design Professional, Subcontractors and consultants property rights and rights of use that
correspond to the rights given by the Design-Builder to the Owner in this Agreement.

3.5 ELECTRONIC DOCUMENTS If the Owner requires that the Owner and Design-Builder exchange
documents and data in electronic or digital form, prior to any such exchange, the Owner and Design-
Builder shall agree on a written protocol governing all exchanges in ConsensusDocs 200.2 or a separate
Agreement.

ARTICLE 4 OWNER'S RESPONSIBILITIES
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4.1 The Owner shall provide to the Design-Builder all relevant information for the Project, including the
Owner's Program, unless the Owner's Program is developed and prepared with the assistance of the
Design-Builder as an Additional Service. The Owner shall timely review and approve schedules,
estimates, Schematic Design Documents and other documents provided under this Agreement.

4.2 OWNER'S ELECTION TO PROCEED If the Owner elects to proceed with the Project beyond the
Preliminary Design-Build Services provided in this Agreement, the Owner and the Design-Builder shall
enter into an additional agreement for the completion of the design and the construction of the Project. If
the Owner elects not to proceed with the Project, the Owner shall have no further obligation to the
Design-Builder other than the payment of compensation as set forth in this Agreement.

ARTICLE 5 CONTRACT TIME

5.1 The Design-Builder's Services provided under this Agreement shall commence on or about | 1.
and shall be completed on or about [ l.

ARTICLE 6 COMPENSATION

6.1 The Owner shall compensate the Design-Builder monthly for Preliminary Design-Build Services
performed under the Agreement on the following basis:

(State whether a stipulated sum, actual cost or other basis. If a stipulated sum, state what portion of the
sum shall be payable each month.)

6.2 Reimbursable expenses under this Agreement shall include:
{List those reimbursable expenses that are not included above)
ARTICLE 7 PROFESSIONAL LIABILITY INSURANCE
7.1 The Design-Builder shall obtain, either itself or through the Design Professional, professional liability
insurance for claims arising from the negligent performance of professional services under this

Agreement, which shall be:

General Office Coverage | ] or Project Specific Professional Liability Insurance [ ] (indicate
one)

written for not less than $ ] per claim and in the aggregate with a deductible not to exceed $] 1.
The Professional Liability Insurance shall include prior acts coverage sufficient to cover all services
rendered by the Design Professional.
This Agreement is entered Into as of the date entered in ARTICLE 1.

ATTEST:

OWNER: | ]

BY:

PRINT NAME: [ i PRINT TITLE: [ ]

ATTEST:
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DESIGN-BUILDER: | ]

BY:

PRINT NAME: | ] PRINT TITLE: [ ]

END OF DOCUMENT.

&
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This page is solely for the information and convenience of ConsensusDocs users, and is not a part of the
contract. Gray boxes indicate where you should click and type in your project information. The yellow shading is a
Word® default function that displays editable text. Shading can be turned off by going to the Review tab, select
“Restrict Editing” button and uncheck "Highlight the regions | can edit”. In Word 2003 you will find this option
under the Tools tab, Options, Security tab, Protect Document button.

EMBEDDED INSTRUCTIONS are provided solely to help you complete the document. To display or hide
instructions select the "{[" button under the "Home" tab to show all formatting marks.

Red Boxes: Instructions for fields that are typically required to complete contract.

Blue Boxes: Instructions for fields that may or may not he required for a complete contract.

Green Boxes: Provide general instructions or ConsensusDocs Coalition Guidebook comments, which can be
found at www.ConsensusDocs.org/quidebook.

This document was developed through a collaborative effort of organizations representing a wide cross-section of
the design and construction industry. This document has impartant legal and insurance consequences, and it is
not intended as a substitute for competent professional services and advice. This document must be reviewed
and adapted to meet your project-specific needs. Federal, State and Local laws may vary with respect to the
applicability or enforceability of specific provisions in this document. CONSENSUSDOCS SPECIFICALLY
DISCLAIMS ALL WARRANTIES, EXPRESS OR IMPLIED, INCLUDING ANY WARRANTY OF
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE. PURCHASER ASSUMES ALL LIABILITY
WITH RESPECT TO THE USE OF THIS DOCUMENT, AND CONSENSUSDOCS AND ANY OF THE
ORGANIZATIONS SHALL NOT BE LIABLE FOR ANY DIRECT, INDIRECT OR CONSEQUENTIAL DAMAGES
RESULTING FROM SUCH USE. For additional information, please contact ConsensusDocs, 2300 Wilson Bivd,

Suite 300, Arlington, VA 22201, 866-925-DOCS (3627), suppart{@consensusdocs.org or
www.ConsensusDocs.org.
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ARTICLE 1 AGREEMENT
Job Number: [ | Account Code: | ]

This Agreement is made this [ | Day of [ ] in the year | ], by and between the

OWNER: | ]
and the

DESIGN-BUILDER: [ ]

Tax identification number (TIN); [ ]

Contractor licensing number, if applicable: [ ]

Design Professional licensing number in the state of the Project: | |
for services in connection with the following:

PROJECT: [ ]
ARTICLE 2 GENERAL PROVISIONS

2.1 TEAM RELATIONSHIP Each Party agrees to act on the basis of trust, good faith and fair dealing, and
shall take all actions reasonably necessary to perform this Agreement in an economical and timely
manner. The Parties shall each endeavor to promote harmony and cooperation among all Project
participants.

2.1.1 Neither Design-Builder nor any of its agents or employees shall act on behalf of or in the name
of Owner unless authorized in writing by Owner's Representative.

2.2 ETHICS Each Party shall aveid conflicts of interest and promptly disclose to the other Party any
conflicts of interest. Each Party warrants it has not and shall not pay or receive any contingent fees or
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gratuities to or from the other Party, including its agents, officers, and employees, Design Professional,
Subcontractors, Subsubcontractors, Suppliers, or Others, to secure preferential treatment.

2.3 DESIGN PROFESSIONAL Design-Builder shall furnish architectural and engineering services
("Services”) by Design-Builder's licensed employees or procure such Services from a licensed,
independent design professional retained by Design-Builder. The person or entity providing Services shall
be referred to as Design Professional. If Design Professional is an independent design professional, the
Services shall be procured pursuant to a ConsensusDocs 420 Standard Agreement Between Design-
Builder and Design Professional or a similar separate agreement.

2.3.1 STANDARD OF CARE Design Professional shall furnish and provide Services necessary to
design the Project in accordance with Owner's requirements, as outlined in Owner's Program and
other relevant data defining the Project. The Services shall be performed in accordance with the
standard of professional skill and care required for a Project of similar size, scope, and complexity,
during the time in which the Services are provided.

2.4 DEFINITIONS

2.4.1 “Agreement” means this ConsensusDocs 415 Standard Design-Build Agreement and General
Conditions Between Owner and Design-Builder (Lump Sum Price), as modified, amendments,
exhibits, addenda, and attachments made part of this Agreement upon its execution. The following
exhibits are made part of this agreement:

Exhihit A; Agreement establishing Fast-Track Approach and Construction Schedule,

[ ] pages.
Exhibit B: Basis of Design/Owner's Program.
Exhibit C. Labor Relations.

2.4 2 "Business Day" means all Days, except weekends and official federal or state holidays where
the Project is located.

2.4.3 A “Change Order” is a written order signed by Owner and Design-Builder after execution of this
Agreement, indicating changes in the scope of the Work or Contract Time, including substitutions
proposed by Design-Builder and accepted by Owner.

2.4.4 "Construction Schedule” is the document prepared by Design-Builder that specifies the dates on
which Design-Builder plans to begin and complete various parts of the construction phase services
Work, and the Project, including dates on which information and approvals are required from Owner,

2.4.5 The "Contract Documents” consist of those documents identified in §14.1.

2.4.6 The "Contract Time" is the period between the Date of Commencement and total time
authorized to achieve Final Completion.

2.4.7 "Day" means calendar day.
2.4 .8 "Date of Commencement” is as provided for in §ARTICLE 664

2.4.9 "Defective Work" is any portion of the Work not in conformance to the requirements of the
Contract Documents.

2.4 10 "Final Completion” occurs on the date when Design-Builder's obligations under this Agreement
are complete and accepted by Owner and final payment becomes due and payable.
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2.4.11 A Hazardous Material is any substance or material identified now or in the future as hazardous
under any Laws or any other substance or material which may be considered hazardous or otherwise
subject to statutory or regulatory requirements governing handling, disposal, or ¢clean-up.

2.4.12 "Interim Directive” is any written order containing Work instructions that is signed by Owner
after execution of this Agreement and before Substantial Completion to the Work directed by Owner.

2.4.13 “Law” means a federal, state, or local law, ordinance, cede, rule, or regulation applicable to the
Work with which Design-Builder must comply that is enacted as of the Agreement date.

2.4.14 "Others” means Owner's other: (a) contractors/constructors, (b) suppliers, (¢) subcontractors,
subsubcontractors, or suppliers of {(a) and (b); and others employed directly or indirectly by (a), {b), or
{c} or any by any of them or for whose acts any of them may be liable.

2.4.15 "Overhead” shall mean (a) payrecli costs and other compensation of Design-Builder's
employees in Design-Builder's principal and branch offices; (b) general and administrative expenses
of Design-Builder's principal and branch offices including charges against Design-Builder for
delinquent payments; and (c) Design-Builder's capital expenses, including interest on capital used for
the Work.

2.4.16 The "Owner” is the person or entity identified in ARTICLE 1, and includes Owner's
representative.

2.4.17 The "Owner's Program” is a description of Owner's objectives, budgetary and time criteria,
space requirements and relationships, flexibility and expandabillity requirements, special equipment
and systems, and site requirements, together with Schematic Design Documents which shall include
drawings, outline specifications, and other conceptual documents illustrating the Project’'s basic
elements, scale, and their relationship to the Worksite.

2.4.18 The “Parties" are collectively Owner and Design-Builder.

2.4.19 The “Project,” as identified in ARTICLE 1, is the building, facility, or other improvements for
which Design-Builder is to perform the Work under this Agreement. It may atso include improvements
to be undertaken by Owner or Others.

2.4.20 "Project schedule” A schedule that shows the timing and sequencing of the design and
construction required to meet the time criteria set forth in Owner's Program. The Project includes the
Construction Schedule and is coordinated with design phase service activities.

2.4.21 A"Subcontractor” is a person or entity retained by Design-Builder as an independent
contractor to provide the labor, materials, equipment, or services necessary to complete a specific
portion of the Work. The term Subcontractor does not inctude Design Professional or any separate
contractor employed by Owner or any separate contractor's subcontractors.

2.4.22 “Substantial Completion” of the Work, or of a designated portion, occurs on the date when
construction is sufficiently complete in accordance with the Contract Documents so that Owner can
occupy or utilize the Project, or a designated portion, for the use for which it is intended, without
unscheduled disruption. The issuance of a certificate of occupancy is not a prerequisite for
Substantial Completion if the certificate of occupancy cannot be obtained due to factors beyond
Design-Builder's control. This date shall be confirmed by a certificate of Substantial Completion
signed by The Parties.

2.4.23 A"Subsubcontractor” is a party or entity who has an agreement with a Subcontractor or other
Subsubcontractor, or Supplier to perform any portion of the Work or to supply material or equipment.
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2.4.24 A "Supplier” is a person or entity retained by Design-Builder to provide material and equipment
for the Work.

2.4.25 "Terrorism” means a violent act, or an act that is dangerous to human life, property, or
infrastructure, that is committed by an individual or individuals and that appears to be part of an effort
to coerce a civilian population or to influence the policy or affect the conduct of any government by
coercion. Terrorism includes, but is not limited to, any act certified by the United States Secretary of
Treasury as an act of terrorism pursuant to the Terrorism Risk Insurance Act, as amended.

2.4.26 The "Work” is the design services procured in accordance with §3.1, the construction services
provided in accordance with §3.2, additional services in accordance with §3.103-44, and other
services which are necessary to complete the Project in accordance with and reasonably inferable
from the Contract Documents. The Work may refer to the whole Project or only a part of the Project if
work is also being performed by Owner or Others.

2.4.27 "Worksite” means the geographical area of the Project location mentioned in ARTICLE 1
where the Work is to be performed

ARTICLE 3 DESIGN-BUILDER'S RESPONSIBILITIES

3.1 DESIGN SERVICES Pursuant to a mutually agreeable schedule, Design-Builder shall submit for
Owner's written approval, as applicable, Design Development Documents or Construction Documents,
based on the Contract Documents in existence at the time of the execution of this Agreement or any
further development of Contract Documents that have been approved in writing by Owner.

3.1.1 If required, the Design Development Documents shall further define the Project, including
drawings and outline specifications fixing and describing the Project size and character as to site
utilization, and other appropriate elements incorporating the structural, architectural, mechanical, and
electrical systems. When Design-Builder submits the Design Development Documents, Design-
Builder shall identify in writing all material changes and deviations that have taken place from the
Contract Documents in existence at the time of the execution of this Agreement. Any changes in the
Work contained in the Design Development Documents approved by Owner shall result in a Change
Order pursuant to ARTICLE 8 adjusting the Contract Price or the Date of Substantial Completion or
the Date of Final Completion.

3.1.2 The Construction Documents shall set forth in detail the requirements for construction of the
Work, and shall be based upon codes, laws, or regulations enacted at the time of their preparation.
When Design-Builder submits the Construction Documents, Design-Builder shall identify in writing all
material changes and deviations that have taken place from the Design Development Documents or
the Contract Documents in existence at the time of the execution of this Agreement. Any changes in
the Work contained in the Construction Documents approved by Owner shall result in a Change
Order pursuant to ARTICLE 8 adjusting the Contract Price or the Date of Substantial Completion or
the Date of Final Completion. Construction shall be in accordance with the approved Construction
Documents. One set of these documents shall be furnished to OQwner before commencing
construction.

3.1.3 OWNERSHIP OF DOCUMENTS

3.1.3.1 OWNERSHIP OF TANGIBLE DOCUMENTS Owner shall receive ownership of the
property rights, except for copyrights, of all documents, drawings, specifications, electronic data,
and information ("Documents”) prepared, provided, or procured by Design-Builder, its Design
Professional, Subcontractors, or consultants and distributed to Owner for this Project, upon the
making of final payment to Design-Builder or in the event of termination under ARTICLE 11,
upon payment for all sums due to Design-Builder pursuant to ARTICLE 11. Owner's acquisition
of the copyright shall be subject to Cwner’'s making of all payments required by this Agreement,
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3.1.3.2 COPYRIGHT The Parties agree that Owner [Ishall/ [Jshall not obtain ownership of the
copyright of all Documents. Owner’s acquisition of the copyright for all Documents shall be
subject to the making of payments as required by §3.1.3.1 and the payment of the fee reflecting
the agreed value of the copyright set forth below:

If the Parties have not made a selection to transfer copyright interests in the Documents, the
copyright shall remain with Design-Builder.

3.1.3.3 USE OF DOCUMENTS IN EVENT OF TERMINATION In the event of a termination of
this Agreement pursuant to ARTICLE 11, Owner shall have the right to use, to reproduce, and
to make derivative works of the Documents to complete the Project, regardless of whether there
has been a transfer of copyright under §3.1.3.1, provided payment has been made pursuant to
§3.1.3.1.

3.1.3.4 OWNER'S USE OF DOCUMENTS AFTER COMPLETION OF PROJECT After
completion of the Project, Owner may reuse, reproduce, or make derivative works from the
Documents solely for the purposes of maintaining, renovating, remodeling, or expanding the
Project at the Worksite. Owner’s use of the Documents without Design-Builder's involvement or
on other projects is at Owner's sole risk, except for Design-Builder's indemnification obligations,
and Owner shall indemnify and hold harmless Design-Builder, its Design Professional,
Subcontractors, and consultants, and the agents, officers, directors, and employees of each of
them, from and against any and all claims, damages, losses, costs, and expenses, including
reasonable attorneys' fees and costs, arising out of or resulting from any such prohibited use.

3.1.3.5 DESIGN-BUILDER’S USE OF DOCUMENTS Where Design-Builder has transferred its
copyright interest in the Documents under §3.1.3.1, Design-Builder may reuse Documents
prepared by it pursuant to this Agreement in its practice, but only in their separate constituent
parts and not as a whole.

3.1.3.6 Design-Builder shall obtain from its Design Professional, Subcontractors, and
consultants rights and rights of use that correspond to the rights given by Design-Builder to
Owner in this Agreement, and Design-Builder shall provide evidence that such rights have been
secured.

3.2 CONSTRUCTION SERVICES

3.2.1 Construction will cornmence upon the issuance by Owner of a written notice to proceed.

3.2.2 In order to complete the Work, Design-Buitder shall provide all necessary construction
supervision, inspection, construction equipment, construction labor, materials, tools, and
subcontracted items.

3.2.3 COMPLIANCE WITH LAW Design-Builder shall give all notices and comply with all Laws at its
own costs. Design-Builder shall be liable to Owner for all loss, cost, and expense attributable to any
acts or omissions by Design-Builder, its employees, subcontractors, and agents resulting from the
failure to comply with Laws, including fines, penalties, or corrective measures. However, liability
under this subsection shall not apply if notice to Owner was given, and advance approval by
appropriate authorities, including Owner, is received.

C

3.2.3.1 CHANGES IN LAW The Contract Price or Contract Time, or both shall be equitably
adjusted by Change Order for additional costs or time needed resulting from any change in
Law, including increased taxes, enacted after the date of this Agreement
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3.2.4 Design-Builder shall maintain the Schedule of Work. This schedule shall indicate the dates for
the start and completion of the various stages of the construction, including the dates when
information and approvals are required from Owner. It shall be revised as required by the conditions
of the Work.

3.2.5 Design-Builder shall obtain and Owner shall pay, in addition to the Contract Price, for the
building permits necessary for the construction of the Project.

3.2.6 Design-Builder shall keep such full and detailed accounts as may be necessary for proper
financial management under this Agreement. Owner shall be afforded access te all Design-Builder's
records, books, correspondence, instructions, drawings, receipts, vouchers, memoranda, and similar
data relating to Change Order work performed on the basis of actual cost. Design-Builder shall
preserve all such records for a period of three years after the final payment or longer where required
by law.

3.2.7 Design-Builder shall provide periodic written reports to Owner on the progress of the Work in
such detail as is required by Owner and as agreed to by the Parties

3.2.8 Design-Builder shall regularly remove debris and waste materials at the Worksite resulting from
the Work. Before discontinuing Work in an area, Design-Builder shall ciean the area and remove all
rubbish and its construction equipment, tools, machinery, waste, and surplus materials. Design-
Builder shall minimize and confine dust and debris resulting from construction activities. At the
completion of the Work, Design-Builder shall remove from the Worksite all construction equipment,
tools, surplus materials, waste materials, and debris.

3.2.9 Design-Builder shall prepare and submit to Owner either:

[ } final marked up as-built drawings
[ } updated electronic data

that generally document how the various elements of the Work including changes were actually
constructed or installed, or as defined by the Parties by attachment to this Agreement.

3.3 CONSTRUCTION SCHEDULE Design-Builder shall prepare and submit a Schedule of Waork for
Owner's acceptance and written approval. This schedule shall indicate the commencement and
completion dates of the various stages of the Work, including the dates when information and approvals
are required from Owner. The Schedule shall be revised on a monthly basis or as mutually agreed by the
Parties.

3.4 SAFETY OF PERSONS AND PROPERTY

3.4.1 SAFETY PRECAUTIONS AND PROGRAMS Design-Builder shall have overall responsibility for
safety precautions and programs in the performance of the Work. However, such obligation does not
relieve Subcontractors of their responsibility for the safety of persons or property in the performance
of their work, nor for compliance with the provisions of Laws.

3.4 2 Design-Builder shall prevent against injury, loss, or damage to persons or property by taking
reasonable steps to protect:

3.4.21 its employees and other persons at the Worksite;

3.4.2.2 materials, supplies, and equipment stored at the Worksite for use in performance of the
Work; and
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3.4.2.3 the Project and all property located at the Worksite and adjacent to work areas, whether
or not said property or structures are part of the Project or involved in the Work.

3.4.3 DESIGN-BUILDER’S SAFETY REPRESENTATIVE Design-Builder shall designate an individual
at the Worksite in the employ of Design-Builder who shall act as Design-Builder's designated safety
representative with a duty to prevent accidents. Unless otherwise identified by Design-Builder in
writing to Owner, the designated safety representative shall be Design-Builder's project
superintendent. Design-Builder will report immediately in writing all accidents and injuries occurring at
the Worksite to Owner. When Design-Builder is required to file an accident report with a public
authority, Design-Builder shall furnish a copy of the report to Owner.

3.4.4 Design-Builder shall provide Owner with copies of all notices required of Design-Builder by Law.
Design-Builder's safety program shall comply with the requirements of governmental and quasi-
governmental authorities having jurisdiction aver the Work.

3.4.5 Damage or loss not insured under property insurance which may arise from the performance of
the Work, to the extent of the negligence attributed to such acts or omissions of Design-Builder, or
anyone for whose acts Design-Builder may be liable, shali be promptly remedied by Design-Builder.
Damage or loss attributable to the acts or omissions of Owner or Others and not to Design-Builder
shall be promptly remedied by Owner.

3.4.8 If Owner deems any part of the Work or Worksite unsafe, Owner, without assuming
responsibility for Design-Builder's safety program, may require Design-Builder to stop performance of
the Work or take corrective measures satisfactory to Owner, or both. If Design-Builder does not adopt
corrective measures, Owner may perform them and reduce the amount of the Contract Price by the
costs of the corrective measures. Design-Builder agrees to make no claim for damages, for an
adjustment in the Contract Price or the Date of Substantial Completion or the Date of Final
Completion based on Design-Builder's compliance with Owner's reasonable request.

3.5 EMERGENCIES In any emergency affecting the safety of persons or property, Design-Builder shall
act in a reasonable manner to prevent threatened damage, injury, or loss. Any change in the Contract
Price, the Date of Substantial Completion, or the Date of Final Completion, on account of emergency
work shall be determined as a Change Order.

3.6 HAZARDOUS MATERIAL

3.6.1 Design-Builder shall not be obligated to commence or continue Work untit all Hazardous
Material discovered at the Worksite has been removed, rendered, or determined to be harmless by
Owner as certified by an independent testing laboratory and approved by the appropriate government
agency.

3.6.2 If after commencing the Work, Hazardous Material is discovered at the Project, Design-Builder
shall be entitled to immediately stop Work in the affected area. Design-Builder shall report the
condition to Owner and, if required, the government agency with jurisdiction.

3.6.3 Design-Builder shall not resume nor be required to continue any Work affected by any
Hazardous Material without written mutual agreement between the Parties after the Hazardous
Material has been removed or rendered harmless and only after approval, if necessary, of the
governmental agency with jurisdiction Owner shall be responsible for retaining an independent testing
laboratory to determine the nature of the material encountered and whether it is a Hazardous Material
requiring corrective measures or remedial action. Such measures shall be the sole responsibility of
Owner, and shall be performed in a manner minimizing any adverse effect upon the Work.
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3.6.4 If Design-Builder incurs additional costs or is delayed due to the presence or remediation of
Hazardous Material, Design-Builder shall be entitled to an equitable adjustment in the Contract Price
or the date of Substantial Completion.

3.6.5 To the extent not caused by the negligent or intentionally wrongful acts or omissions of Design-
Builder, its Subcontractars and Subsubcontractors, and the agents, officers, directors, and employees
of each of them, Owner shall indemnify and hold harmless Design-Builder, its Subcontractors and
Subsubcontractors, and the agents, officers, directors, and employees of each of them, from and
against all claims, damages, losses, costs, and expenses, including but not limited to reasonable
attorneys’ fees, costs, and expenses incurred in connection with any dispute resolution process, to
the extent permitted pursuant to §6.46-8, arising out of or relating to the performance of the Work in
any area affected by Hazardous Material.

3.6.6 Whether obtained by Design-Builder, Subcontractors, Owner or Others, Design-Builder is
respensible to make Safety Data Sheets (SDS) pertaining to materials or substances used or
consumed in the performance of the Workavailable to Owner and Subcontractors, and Othes.

3.6.7 During Design-Builder's performance of the Work, Design-Builder shall be responsible for the
proper handling, application, storage, removal, and disposal of all materials brought to the Worksite
by Design-Builder. Upon the issuance of the Certificate of Substantial Completion, Owner shall be
responsible for materials and substances brought to the Worksite by Design-Builder if such materials
or substances are required by the Contract Documents.

3.6.8 §3.6 shall survive the completion of the Work under this Agreement or any termination of this
Agreement.

3.7 WARRANTY

3.7.1 Design-Builder warrants that all materials and equipment furnished under this Agreement will be
new unless otherwise specified, of good guality, in conformance with the Contract Documents, and
free from defective workmanship and materials. Warranties shall commence on the date of
Substantial Completion of the Work or of a designated portion.

3.7.2 To the extent products, equipment, systems, or materials incorporated in the Work are specified
and purchased by Owner, they shall be covered exclusively by the warranty of the manufacturer.
There are no warranties which extend beyond the description on the face thereof. To the extent
products, equipment, systems, or materials incorporated in the Work are specified by Owner but
purchased by Design-Builder and are inconsistent with selection criteria that otherwise would have
been followed by Design-Builder, Design-Builder shall assist Owner in pursuing warranty claims. ALL
OTHER WARRANTIES EXPRESSED OR IMPLIED INCLUDING THE WARRANTY OF
MERCHANTABILITY AND THE WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE ARE
EXPRESSLY DISCLAIMED.

3.7.3 Design-Builder shall secure required certificates of inspection, testing, or approval and deliver
them to Owner.

3.7.4 Design-Builder shall collect all written warranties and equipment manuals and deliver them to
Owner in a format directed by Owner.

3.7.5 With the assistance of Owner's maintenance personnel, Design-Builder shall direct the
checkout of utilities and start-up operations, and adjusting and balancing of systems and equipment
for readiness.

3.8 CORRECTION OF WORK WITHIN ONE YEAR
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3.8.1 Before Substantial Completion and within one year after the date of Substantial Completion of
the Work or for such longer periods of time as may be set forth with respect to specific warranties
required by the Contract Documents, if any Defective Work is found, Owner shall promptly notify
Design-Builder in writing. Unless Owner provides written acceptance of the condition, Design-Builder
shall promptly correct the Defective Work at its own cost and time and bear the expense of additional
services required for correction of any Defective Work for which it is responsible. If within the one-
year correction period Owner discovers and does not promptly notify Design-Builder or give Design-
Builder an opportunity to test or correct Defective Work as reasonably requested by Design-Builder,
Owner waives Design-Builder's obligation to correct that Defective Work as well as Owner's right to
claim a breach of the warranty with respect to that Defective Work.

3.8.2 With respect to any portion of Work first performed after Substantial Completion, the one-year
correction period shall commence when that portion of Work is complete. Correction periods shall not
be extended by corrective work performed by Design-Builder.

3.8.3 If Design-Builder fails to correct Defective Work within a reasonable time after receipt of written
notice from Owner before final payment, Owner may correct it in accordance with Owner’'s right to
carry out the Work. In such case, an appropriate Change Order shall be issued deducting the cost of
correcting such deficiencies from payments then or thereafter due Design-Builder. If payments then
or thereafter due Design-Builder are not sufficient to cover such amounts, Design-Builder shall pay
the difference to Owner.

3.8.4 Design-Builder's obligations and liability, if any, with respect to any Defective Work discovered
after the one-year correction period shall be determined by the Law. If, after the one-year correction
period but before the applicable limitation period has expired, Owner discovers any Work which
Owner considers Defective Work, Owner shall, unless the Defective Work requires emergency
correction, promptly notify Design-Builder and allow Design-Builder an opportunity to correct the Work
if Design-Builder elects to do so, If Design-Builder elects to correct the Work, it shall provide written
notice of such intent within fourteen (14) Days of its receipt of notice from Owner and shall complete
the correction of Work within a mutually agreed timeframe., If Design-Builder does not elect to correct
the Work, Owner may have the Work corrected by itself or Others, and, if Owner intends to seek
racovery of those costs from Design-Builder, Owner shall promptly provide Design-Builder with an
accounting of the correction costs it incurs.

3.8.5 If Design-Builder's correction or removal of Defective Work causes damage to or destroys other
completed or partially completed Work or existing buildings, Design-Builder shall be responsible for
the cost of correcting the destroyed or damaged property.

3.8.6 The one-year period for correction of Defective Work does not constitute a limitation period with
respect to the enforcement of Design-Builder's other obligations under the Contract Documents.

3.8.7 Before final payment, at Owner's option and with Design-Builder's agreement, Owner may elect
to accept Defective Work rather than require its removal and correction. In such case the Contract
Price shall be equitably adjusted for any diminution in the value of the Project caused by such
Defective Work.

3.9 CONFIDENTIALITY Design-Builder shall treat as confidential and not disclose to third-persons,
except Subcontractors, Subsubcontractors, and Design Professional as is necessary for the performance
of the Work, or use for its own benefit any of Owner's developments, confidential information, know-how,
discoveries, production methods, and the like that may be disclosed to Design-Builder or which Design-
Builder may acquire in connection with the Work, Owner shall treat as confidential information all of
Design-Builder's estimating systems and historical and parameter cost data that may be disclosed to
Owner in connection with the performance of this Agreement. The Parties shall each specify those items
to be treated as confidential and shall mark them as "Confidential.” Confidentiality obligations do not
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supersede compulsion by Law, a governmental agency or authority, an order of a court of competent
jurisdiction, or a validly issued subpoena. In such event, a Party shall promptly notify the other Party to
permit that Party's legal objection.

3.10 ADDITIONAL SERVICES Design-Builder shall provide or procure the following additional services
upon the request of Owner. A written agreement between the Parties shall define the extent of such
additional services. Such additional services shall be considered a Change in the Work, unless they are
specifically included in §3.1 or §3.2.

3.10.1 Assisting in developing the Qwner's Program, establishing the Project budget, investigating
sources of financing, general business planning, and other information and documentation as may be
required to establish the feasibility of the Project;

3.10.2 Consultations, negotiations, and documentation supporting the procurement of Project
financing,

3.10.3 Surveys, site evaluations, legal descriptions, and aerial photographs;

3.10.4 Appraisals of existing equipment, existing properties, new equipment, and developed
properties;

3.10.5 Soils, subsurface, and environmental studies, reports, and investigations required for
submission to governmental authorities or others having jurisdiction over the Project;

3.10.6 Consultations and representations before governmental authorities or others having
jurisdiction over the Project other than normal assistance in securing building permits;

3.10.7 Investigation or making measured drawings of existing conditions or the verification of Owner-
provided drawings and information;

3.10.8 Artistic renderings, models, and mockups of the Project or any part of the Project or the Work;

3.10.9 Inventories of existing furniture, fixiures, furnishings, and equipment which might be under
consideration for incorporation into the Project;

3.10.10 Interior design and related services including procurement and placement of furniture,
furnishings, artwork, and decorations;

3.10.11 Making revisions to design documents after they have been approved by Owner when
revisions are due to causes beyond the control of Design-Builder, Causes beyond the control of
Design-Builder do not include acts or omissions on the part of Subcontractors, Subsubcontractors, or
Design Professional

3.10.12 Design, coordination, management, expediting, and other services supporting the
procurement of materials to be obtained, or work to be performed, by Owner, including but not limited
to telephone systems, computer wiring networks, sound systems, alarms, security systems, and other
specialty systems which are not a part of this Agreement,

3.10.13 Estimates, proposals. appraisals, consultations, negotiations, and services in connection with
the repair or replacement of an insured loss, provided such repair or replacement did not result from
the negligence of Design-Builder,;

3.10.14 The premium portion of overtime work ordered by Owner including productivity impact costs,
other than that required by Design-Builder to maintain the Schedule of Work;
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3.10.15 Qut-of-town travel by Design Professional in connection with the Work, except between
Design Professional's office, Design-Builder's office, Owner's office, and the Project site;

3.10.16 Obtaining service contractors and training maintenance personnel; assisting and consulting in
the use of systems and equipment after the initial startup;

3.10.17 Services for tenant or rental spaces not required by this Agreement;

3.10.18 Services requested by Owner or required by the Work which are not specified in the Contract
Documents and which are not normally part of generally accepted design and construction practice;

3.10.19 Except when Design Professional is a party to the proceeding, serving or preparing to serve
as an expert witness in connection with any proceeding, legat or otherwise, regarding the Project;

3.10.20 Document reproduction exceeding the limits provided for in this Agreement;
3.10.21 Providing services relating to Hazardous Material discovered at the Worksite;

3.10.22 Acting as a Green Building Facilitator as identified in the ConsensusDaocs 310 Green Building
Addendum or separate addenda, which, at a minimum, shall include: (a) coordinating and facilitating
the achievement of elected green measures and green status, such as achieving Leadership in
Energy and Environmental Design “LEED" certification; (b) identifying, preparing, and submitting
necessary documentation for elected green status; and (c) identifying project participants responsibie
to complete physical and procedural green measures;

3.10.23 Performing formal commissioning services; and
3.10.24 Other services as agreed to by the Parties and identified in an attached exhibit.

3.11 DESIGN-BUILDER'S REPRESENTATIVE Design-Builder shall designate a person who shall be
Design-Builder's authorized representative. Design-Builder's Representative is [ ].

ARTICLE 4 OWNER’S RESPONSIBILITIES

4.1 INFORMATION AND SERVICES PROVIDED BY OWNER Owner's responsibilities under this article
shall be provided with reasonable detail and in a timely manner.

4.2 FINANCIAL INFORMATION Before commencing the Work and thereafter at the written request of
Design-Builder, Owner shall provide Design-Builder evidence of Project financing. Evidence of such
financing shall be a condition precedent to Design-Buitder's commencing or continuing the Work. Design-
Builder shall be notified before any material change in Project financing.

4.3 WORKSITE INFORMATION To the extent Owner has obtained, or is required elsewhere in the
Contract Documents to obtain, the following Worksite information, Owner shall provide at Owner's
expense and with reasonable prompiness:

4.3.1 information describing the physical characteristics of the site, including surveys, site
evaluations, legal descriptions, data, or drawings depicting existing conditions, subsurface conditions,
and environmental studies, reports, and investigations;

4.3.2 tests, inspections, and other reports dealing with environmental matters, Hazardous Material,
and other existing conditions, including structural, mechanical, and chemical tests, required by the
Contract Documents or by Law;

4.3.3 the limits of Pollution Liability Insurance covering the Worksite held by Owner; and
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4.3.4 any other information or services requested in writing by Design-Builder which are required for
Design-Builder's performance of the Work and under Owner's control.

4.4 MECHANIC'S AND CONSTRUCTION LIEN INFORMATION Within seven (7) Days after receiving
Design-Builder's written request, Owner shall provide Design-Builder with the information necessary to
give notice of or enforce mechanic’s lien rights and, where applicable, stop notices. This information shall
include Owner's interest in the reat property on which the Project is located and the record legal title.

4.5 RESPONSIBILITIES DURING DESIGN

4.5.1 Owner shall review and timely approve, reject, or respond appropriately as set forth in ARTICLE
3.

4.6 RESPONSIBILITIES DURING CONSTRUCTION

4.6.1 Owner shall review the Construction Schedule, timely approve milestone dates set forth, and
timely respond to its obligations.

4.8.2 If Owner becomes aware of any error, omission, or failure to meet the requirements of the
Contract Documents or any fault or defect in the Work, Owner shall give prompt written notice to
Design-Builder. The failure of Owner to give such notice shall not relieve Design-Builder of its
obligations to fulfill the requirements of the Contract Documents.

4.6.3 Owner shall have no contractual obligations to Subcontractors, suppliers, or Design
Professional.

4.6.4 Owner shall provide insurance for the Project as provided in ARTICLE 10.

4.7 TAX EXEMPTION If in accordance with Owner's direction Design-Builder claims an exemption for
taxes, Owner shall indemnify and hold Design-Builder harmless from all liability, penalty, interest, fine, tax
assessment, attorneys’ fees, or other expense or cost incurred by Design-Builder as a result of any action
taken by Design-Builder in accordance with Owner"s direction.

4.8 ELECTRONIC DOCUMENTS The Parties may exchange or furnish documents and data in electronic
or digital form pursuant to the ConsensusDocs 200.2 Electronic Communications Protocol Addendum or
a separate written agreement which shall specify: (a) the definition of documents and data to be accepted
in electronic or digital form or to be transmitted electronically or digitally, (b) management and
coordination responsibilities; (c) necessary equipment, software, and services; (d} acceptable formats,
transmission methods, and verification procedures; (e) methods for maintaining version control; (f) privacy
and security requirements; and (g) storage and retrieval requirements. The Parties shall each bear their
own costs for the requirements identified in the protocol. In the absence of a written protocol, use of
documents and data in electronic or digital form shall be at the sole risk of the recipient.

4.9 Owner's Representative is [ ]. Owner's representative shall: (a) be fully acquainted with the
Project, (b) agree to furnish the information and services required of Owner in a timely manner; and (c)
have the authority to bind Owner in all matters requiring Owner's approval, authorization or written notice.
If Owner changes its representative or the representative's authority as listed above, Owner shall notify
Design-Builder in writing in advance,

ARTICLE 5 SUBCONTRACTS

5.1 RETAINING SUBCONTRACTORS Design-Builder shall not retain any Subcontractor or Supplier to
whom Owner has a reasonable and timely objection, provided that Owner agrees to increase the Contract
Price for any additional costs incurred by Design-Builder as a result of such objection. Owner may
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propose subcontractors to be considered by Design-Builder. Design-Builder shall not be required to retain
any subcontractor to whom Design-Builder has a reasonable objection.

5.2 MANAGEMENT OF SUBCONTRACTORS Design-Builder shall be responsible for the management
of Subcontractors in the performance of their work.

5.3 CONTINGENT ASSIGNMENT OF SUBCONTRACT AGREEMENTS

5.3.1 If this Agreement is terminated, each subcontract agreement shall be assigned by Design-
Builder to Owner, subject to the prior rights of any surety, provided that:

5.3.1.1 this Agreement is terminated by Owner pursuant to §11.2 or §11.3; and

5.3.1.2 Owner accepts such assignment, after termination by notifying the Subcontractor and
Design-Builder in writing, and assumes all rights and obligations of Design-Builder pursuant to
each subcontract or supply agreement.

5.3.2 If Owner accepts such an assignment, and the Work has been suspended for more than thirty
{30) consecutive Days, following termination, if appropriate, Subcontractor's or Supplier’s
compensation shall be equitably adjusted as a result of the suspension.

5.4 BINDING OF SUBCONTRACTORS AND SUPPLIERS Design-Builder agrees to bind every
Subcontractor and Supplier (and require every Subcontractor to so bind its Subsubcontractors and
significant Suppliers) to all the provisions of this Agreement and the Contract Documents’ applicable
provisions to that portion of the Work.

ARTICLE 6 CONTRACT TIME

DATE OF COMMENCEMENT The Date of Commencement is the Agreement date in ARTICLE 1
unless otherwise set forth below | 1. The Work shall proceed in general accordance with the
Project Schedule which may be amended in accordance with this Agreement.

6.1 SUBSTANTIAL COMPLETION/FINAL COMPLETION

6.1.1 Substantial Completion of the Work shall be achieved in [ 1([ 1} Days from the Date
of Commencement. Unless otherwise specified, the Work shall be finally complete within | ]

(I )) Days after the date of Substantial Completion, subject to adjustments as provided for in the
Contract Documents.

6.1.2 Time is of the essence with regards to the obligations of the Contract Documents.

6.1.3 The Date of Final Completion of the Work is [ | or within [ K 1) Days after the
Date of Substantial Completion, subject to adjustments as provided for in the Contract Documents.

6.1.4 Unless otherwise instructed by an Interim Directive, Design-Builder shall not knowingly
commence the Work before the effective date of insurance required to be provided by Design-Builder.

6.2 DELAYS AND EXTENSIONS OF TIME

6.2.1 If Design-Builder is delayed at any time in the commencement or progress of the Work by any
cause beyond the control of Design-Builder, Design-Builder shall be entitled to an equitable extension
of the Date of Substantial Completion or the Date of Final Completion. Examples of causes beyond
the control of Design-Builder include, but are not limited to, the following: (a) acts or omissions of
Owner or Others; (b) changes in the Work or the sequencing of the Work ordered by Owner, or
arising from decisions of Owner that impact the time of performance of the Work; {c) encountering
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Hazardous Materials, or concealed or unknown conditions; (d) delay authorized by Owner pending
dispute resolution or suspension by Owner under §12.1; (e} transportation delays not reasonably
foreseeable; (f} labor disputes not involving Design-Builder; (g) general labor disputes impacting the
Project but not specifically related to the Worksite; (h) fire; (i) Terrorism; (j) epidemics; (k) adverse
governmental actions, () unavoidable accidents or circumstances; {m) adverse weather conditions
not reasonably anticipated. Design-Builder shall process any requests for equitable extensions of the
Date of Substantial Completion or the Date of Final Completion in accordance with the provisions of
ARTICLE 8.

6.2.2 In addition, if Design-Builder incurs additional costs as a result of a delay that is caused by acts
or omissions of Owner or Others, changes in the Work or the sequencing of the Work ordered by
Owner, or arising from decisions of Owner that impact the time of performance of the Work,
encountering Hazardous Materials unanticipated by Design-Builder or concealed or unknown
conditions, delay authorized by Owner pending dispute resolution, and suspension by Owner under
ARTICLE 11, Design-Builder shali be entitled to an equitable adjustment in the Contract Price subject
to §6.46-6.

6.2.3 In the event delays to the project are encountered for any reason, the Parties agree to
undertake reasonable steps to mitigate the effect of such delays.

6.3 LIQUIDATED DAMAGES

6.3.1 SUBSTANTIAL COMPLETION The Parties agree that this Agreement [ ] shal¥/ [ ]
shall not provide for the imposition of liquidated damages based on the Date of Substantial
Completion.

6.3.1.1 Design-Builder understands that if the Date of Substantial Completion as may be
amended by subsequent Change Order, is not attained, Owner will suffer damages which are
difficuit to determine and accurately specify. Design-Builder agrees that if the Date of
Substantial Completion is not attained, Design-Builder shall pay Owner | | dollars

(3 ) as liquidated damages and not as a penalty for each Day that Substantial
Completion extends beyond the Date of Substantial Comgpletion. These liquidated damages
provided are in lieu of all liability for any and all extra costs, losses, expenses, claims, penalties,
and any other damages of whatsoever nature incurred by Owner which are occasioned by any
delay in achieving the Date of Substantial Completion.

6.3.2 FINAL COMPLETION Owner and Design-Builder agree that this Agreement [ ] shall/
[ ] shall not provide for the imposition of liquidated damages based on the Date of Final
Completion.

6.3.2.1 Design-Builder understands that if the Date of Final Completion is not attained, Owner
will suffer damages which are difficult to determine and accurately specify. Design-Builder
agrees that if the Date of Final Completion is not attained, Design-Builder shall pay Owner

[ ] dollars ($f I} as liguidated damages for each Day that Final Completion extends
beyond the Date of Final Completion. These liquidated damages are in lieu of all liability for any
and all extra costs, losses, expenses, claims, penalties, and any other damages of whatsoever
nature incurred by Owner which are occasioned by any delay in achieving the Date of Final
Completion.

6.3.3 OTHER LIQUIDATED DAMAGES Owner and Design-Builder may agree upon the imposition of
liquidated damages based on other project milestones or performance requirements. Such
agreement shall be included as an exhibit to this Agreement.

6.4 LIMITED MUTUAL WAIVER OF CONSEQUENTIAL DAMAGES Except for damages mutually agreed
upon by the Parties as liquidated damages in §6.36-4 and excluding losses covered by insurance
14
ConsensusDocs ®415 — Standard Design-Build Agreement and General Conditions Between Owner and Design-Builder {Lump
Sum Price) ©2007, 2011, 2017, 2024. THIS DOCUMENT MAY HAVE BEEN MODIFIED. The ConsensusDocs technology platform
creales a redline comparison to the standard language that the purchaser of this contract is authorized to share for review purposes.
Consultation with legal and insurance counsel are strongly encouraged. You may only make copies of finalized documents for distribution
to parties in direct connection with this contract Any other uses are strictly prohibited



required by the Contract Documents, Owner and Design-Builder agree to waive all claims against each
other for any consequential damages that may arise out of or relate to this Agreement, except for those
specific items of damages excluded from this waiver as mutually agreed upon by the Parties and
identified below. Owner agrees to waive damages including but not limited to Owner’s loss of use of the
Project, any rental expenses incurred, loss of income, profit, or financing retated to the Project, as well as
the loss of business, loss of financing, principal office overhead and expenses, loss of profits not related
to this Project, loss of reputation, or insolvency. Design-Builder agrees to waive damages including but
not limited to loss of business, loss of financing, loss of profits not related to this Project, loss of bonding
capacity, loss of reputation, or insolvency.

6.4.1 The following items of damages are excluded from this mutual waiver:

6.4.2 The provisions of this section shall also apply to the termination of this Agreement and shall
survive such termination. Owner and Design-Builder shall require similar waivers in contracts with
Subcontractors and Others retained for the Project.

ARTICLE 7 CONTRACT PRICE
The Contract Price is [ ] doltars ($] 1) subject to adjustment as provided in ARTICLE 8.
ARTICLE 8 CHANGES IN THE WORK

Changes in the Work which are within the general scope of this Agreement may be accomplished without
invalidating this Agreement by Change Order, Interim Directive, or a minor change in the Work, subject to
the limitations stated in the Contract Documents.

8.1 CHANGE ORDERS

8.1.1 Design-Builder may request or Owner, without invalidating this Agreement, may order changes
in the Work within the general scope of the Contract Documents consisting of adjustment to the
Contract Price or the Date of Substantial Completion or the Date of Final Completion. All such
changes in the Work shall be authorized by applicable Change Order, and processed in accordance
with this article. Each adjusiment in the Contract Price resulting from a Change Order shall clearly
separate the amount attributable to Design services.

8.1.2 The Parties shall negotiate an appropriate adjustment to Contract Price or the Date of
Substantial Compietion or the Date of Final Completion in good faith and conclude negotiations as
expeditiously as possible. Acceptance of the Change Order and any adjustment in the Contract Price
or the Date of Substantial Completion or the Date of Final Completion shall not be unreasonably
withheld.

8.1.3 NO OBLIGATION TO PERFORM Design-Builder shall not be obligated to perform changes in
the Work until a Change Order has been executed or a written Interim Directive has been issued.

82 INTERIM DIRECTIVE

8.2.1 Owner may issue an Interim Directive directing a change in the Work before agreeing on an
adjustment, if any, in the Contract Price or the Date of Substantial Completion or the Date of Final
Completion, and if appropriate, the compensation for Design services or directing Design-Builder to
perform Work that Owner believes is not a change. If the Parties disagree that the Interim Directed
work Is within the scope of the Work, Design-Builder shall perform the disputed Work and furnish
Owner with an estimate of the costs to perform the disputed work in accordance with Owner's
interpretations.
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8.2.2 The Parties shall negotiate expeditiously and in good faith for appropriate adjustments, as
applicable, to the Centract Price or the Date of Substantial Completion or the Date of Final
Completion, and if appropriate the compensation for Design services, arising out of Interim Directive.
As the changed work is completed, the Design Builder shall submit its costs for such work with its
Application for Payment beginning with the next Application for Payment within thirty (30} Days of the
issuance of the Interim Directive. Owner’s payment does not prejudice its right to be reimbursed
should it be determined that the disputed work was within the scope of the Work.

8.2.3 If the Parties agree upon the adjustments in the Contract Price or the Date of Substantial
Completion or the Date of Final Completion, and if appropriate, the compensation for Design
services, for a change in the Work directed by an Interim Directive, such agreement shall be the
subject of an appropriate Change Order. The Change Order shall include all outstanding Interim
Directives issued since the last Change Order.

8.3 MINOR CHANGES IN THE WORK

8.3.1 Design-Builder may make minor changes in the design and construction of the Project
consistent with the intent of the Contract Documents which do not involve an adjustment in the
Contract Price or the Date of Substantial Completion or the Date of Final Completion; and do not
materially and adversely affect the design of the Project, the quality of any of the materials or
equipment specified in the Contract Documents, the performance of any materials, equipment, or
systems specified in the Contract Documents, or the quality of workmanship required by the Contract
Documents.

8.3.2 Design-Builder shall promptly inform Owner in writing of any such changes and shall record
such changes on the Design-Build Documents maintained by Design-Builder,

8.4 CONCEALED OR UNKNOWN SITE CONDITIONS If a condition encountered at the Worksite is (a)
subsurface or other physical conditions materially different from those indicated in the Contract
Documents, or (b) unusual and unknown physical conditions materially different from conditions ordinarily
encountered and generally recognized as inherent in Work provided for in the Contract Documents,
Design-Builder shall stop affected Work after the concealed or unknown condition is first observed and
give prompt written notice of the condition to Owner. Owner shall investigate and then issue an Interim
Directive specifying the extent to which Owner agrees that a concealed or unknown condition exists and
directing how Design-Builder is to proceed. Design-Builder shall not be required to perform any Work
relating to the unknown condition without the written mutual agreement of the Parties. Any change in the
Contract Price or Contract Time as a result of the condition, including any dispute about its existence or
nature, shall be determined as provided in this ARTICLE 8.

8.5 DETERMINATION OF COST

8.5.1 An increase or decrease in the Contract Price resulting from a change in the Work shall be
determined by one or more of the following methods:

8.5.1.1 unit prices set forth in this Agreement or as subsequently agreed,
8.5.1.2 a mutually accepted, itemized lump sum,; or

8.5.1.3 COST OF THE WORK Cost of the Work as defined by this §8.5.1.3 plus | |% for
Overhead and | 1% for profit. "Cost of the Work” shall include the following costs
reasonably incurred to perform a change in the Work:

8.5.1.3.1 Labor wages directly employed by Design-Builder performing the Work;
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8.5.1.3.2 Salaries of Design-Builder's employees when stationed at the field office to
the extent necessary to complete the applicable Work, employees engaged on the road
expediting the production or transportation of material and equipment, and supervisory
employees from the principal or branch office as mutually agreed by the Parties in
writing;

8.5.1.3.3 Cost of applicable employee benefits and taxes, including but not limited to,
workers’ compensation, unemployment compensation, social security, health, welfare,
retirement, and other fringe benefits as required by law, labor agreements, or paid
under Design-Builder's standard personnel policy, insofar as such costs are paid to
employees of Design-Builder who are included in the Cost of the Work in §8.5.1.3.1 and
§8.5.1.3.2;

8.5.1.3.4 Reasonable transportation, travel, and hotel expenses of Design-Builder's
personnel incurred in connection with the Work;

8.5.1.3.5 Cost of all materials, supplies, and equipment incorporated in the Work,
including costs of inspection and testing if not provided by Owner, transportation,
storage, and handling;

8.5.1.3.6 Payments made by Design-Builder to Subcontractors for performed Work;

8.5.1.3.7 Fees and expenses for design services procured or furnished by Design-
Builder;

8.5.1.3.8 Cost, including transportation and maintenance of all materials, supplies,
equipment, temporary facilities, and hand tools not owned by the workers that are used
or consumed in the performance of the Work, less salvage value or residual value; and
cost less salvage value of such items used, but not consumed that remain the property
of Design-Builder;

8.5.1.3.8 Rental charges of all necessary machinery and equipment, exclusive of hand
tocls owned by workers, used at the Worksite, whether rented from Design-Builder or
others, including installation, repair and replacement, dismantling, removal,
maintenance, transportation, and delivery costs. Rental from unrelated third parties
shall be reimbursed at actual cost. Rentals from Design-Builder or its affiliates,
subsidiaries, or related parties shall be reimbursed at the prevailing rates in the locality
of the Worksite up to eighty-five percent (85%) of the value of the piece of equipment;

8.5.1.3.10 Cost of the premiums for all insurance and surety bonds which Design-
Builder is required to procure or deems necessary, and approved by Owner including
any additional premium incurred as a result of any increase in the cost of the Work;

8.5.1.3.11 Sales, use, gross receipts, or other taxes, tariffs, or duties related to the
Work for which Design-Builder is liable;

8.5.1.3.12 Permits, fees, licenses, tests, and royalties;

8.5.1.3.13 Losses, expenses or damages to the extent not compensated by insurance
or otherwise, and the cost of corrective work, provided that such did not arise from
Design-Builder's negligence;-

8.5.1.3.14 Water, power, and fuel costs necessary for the changed Work;
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8.5.1.3.15 Cost of removal of all nonhazardous substances, debris, and waste
materials;

8.5.1.3.16 Costs directly incurred to perform a change in the Work which are
reasonably inferable from the Contract Documents for the changed Work;

8.5.1.3.17 DISCOUNTS All discounts for prompt payment shall accrue to Owner to the
extent such payments are made directly by Owner. To the extent payments are made
with funds of Design-Builder, all cash discounts shall accrue to Design-Builder. All trade
discounts, rebates and refunds, and all returns from sale of surplus materials and
equipment, shall be credited to the Cost of the Work;

8.5.1.3.18 COST REPORTING Design-Builder shall maintain complete and current
records that comply with generally accepted accounting principles and calculate the
Cost of Work. Owner shall be afforded access to Design-Builder's records, books,
correspondence, instructions, drawings, receipts, vouchers, memoranda and similar
data relating to requested payment for Cost of the Work. Design-Builder shall preserve
all such records for a period of three years after the final payment or longer where
required by Law,

8.5.1.3.19 COST AND SCHEDULE ESTIMATES Design-Builder shall use reasonable
skill and judgment in the preparation of a cost estimate or schedule for a change to the
Work, but does not warrant or guarantee their accuracy.

8.5.1.3.20 Cost of the Work pursuant to §8.5.1.3 is determined net of savings from the
change. Design-Builder's Overhead and profit shall be added to any net increase in
Cost of the Work. No Overhead and profit shall be applied to any net decrease in the
Cost of the Work that is less than ten (10) percent of the Contract Price. Overhead and
profit shall be applied to any net decrease ten (10) percent or more. Design-Builder
shall maintain a documented, itemized accounting evidencing expenses and savings.

8.5.2 If unit prices are indicated in the Contract Documents or are subsequently agreed to by the
Parties, but the character or quantity of such unit items as originally contemplated is so different in a
proposed Change Order that the original unit prices will cause substantial inequity to Owner or
Design-Builder, such unit prices shall be equitably adjusted.

8.5.3 If Owner and Design-Builder disagree as to whether work required by Owner is within the scope
of the Work, Design-Builder shall furnish Owner with an estimate of the costs to perform the disputed
work in accordance with Owner's interpretations. If Owner issues a written order for Design-Builder to
proceed, Design-Builder shall perform the disputed work and Owner shall pay Design-Builder fifty
percent (50%) of its estimated cost to perform the work. In such event, both Parties reserve their
rights as to whether the work was within the scope of the Work. Owner's payment does not prejudice
its right to be reimbursed should it be determined that the disputed work was within the scope of
Work. Design-Builder's receipt of payment for the disputed work does not prejudice its right to receive
full payment for the disputed work should it be determined that the disputed work is not within the
scope of the Work.

8.6 CHANGES NOTICE For any claim for an increase in the Contract Price or an extension in the Date of
Substantial Completion or the Date of Final Completion, Design-Builder shall give Owner written notice of
the claim within twenty-one (21) Days after the occurrence giving rise to the claim or within twenty-one
(21) Days after Design-Builder first recognizes the condition giving rise to the claim, whichever is later,
Except in an emergency, notice shall be given before proceeding with the Work. Claims for design and
estimating costs incurred in connection with possible changes requested by Owner, but which do not
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proceed, shall be made within twenty-one (21) Days after the decision is made not to proceed.
Thereafter, Design-Builder shall submit written documentation of its claim, including appropriate
supporting documentation, within twenty-one {21) Days after giving notice, unless the Parties mutually
agree upon a longer period of time. Owner shall respond in writing denying or approving Design-Builder's
claim no later than fourteen (14) Days after receipt of Design-Builder's documentation of claim. Owner's
failure to so respond shall be deemed a denial of Design-Builder's claim. Any change in Contract Price or
the Date of Substantial Completion or the Date of Final Completion resulting from such claim shall be
authorized by Change Order.

8.7 INCIDENTAL CHANGES Owner may direct Design-Builder to perform incidental changes in the Work
upon concurrence with Design-Builder that such changes do not involve adjustments in the Cost of the
Work or Contract Time. Incidental changes shall be consistent with the scope and intent of the Contract
Documents. Owner shall initiate an incidental change in the Work by issuing a written order to Design-
Builder. Such written notice shall be carried out promptly and is binding on the Parties.

ARTICLE 9 PAYMENT
9.1 PROGRESS PAYMENT

9.1.1 Before submitting the first application for payment, Design-Builder shall provide a Schedule of
Values satisfactory to Owner, consisting of a breakdown of the Contract Price, with a separate line
item for Design services.

9.1.2 On or before the | } Day of each month after the Work has commenced, Design-Builder
shall submit to Owner an application for payment in accordance with the Schedule of Values based
upon the Work completed and materials suitably stored on the Worksite or at other locations
approved by Owner. Approval of payment applications for such stored materials shali be conditioned
upon submission by Design-Builder of bilis of sale and applicable insurance or such other procedures
satisfactory to Owner to establish Owner's title to such materials, or otherwise to protect Owner’s
interest including transportation to the site.

9.1.3 Within seven (7) Days after receipt of each monthly application for payment, Owner shall give
written notice to Design-Builder of Owner's acceptance or rejection, in whole or in part, of such
application for payment. Within fifteen (15) Days after accepting such Application, Owner shall pay
directly to Design-Builder the agpropriate amount for which application for payment is made, less
amounts previously paid by Owner. If such application is rejected in whole or in part, Owner shall
indicate the reasons for its rejection. |f Owner and Design-Builder cannot agree on a revised amount,
then, within fifteen (15) Days after its initial rejection in part of such application, Owner shall pay
directly to Design-Builder the appropriate amount for those items not rejected by Owner for which
application for payment is made, less amounts previously paid by Owner. Those items rejected by
Owner shall be due and payable when the reascons for the rejection have been removed.

9.1.4 If Owner fails to pay Design-Builder at the time payment of any amount becomes due, then
Design-Builder may, at any time thereafter, upon serving written notice that the Work will be stopped
within seven (7) Days after receipt of the notice by Owner, and after such seven (7) Day period, stop
the Work until payment of the amount owing has been received.

9.1.5 Design-Builder warrants and guarantees that title to all Work, materials, and equipment covered
by an application for payment, whether incorporated in the Project or not, will pass to Owner upon
receipt of such payment by Design-Builder free and clear of all liens, claims, security interests, or
encumbrances, ("liens”).

9.1.6 Owner’s progress payment, occupancy, or use of the Project, whether in whole or in part, shall
not be deemed an acceptance of any Work not conforming to the requirements of the Contract
Documents.
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9.1.7 Upon Substantial Completion of the Work, Owner shall pay Design-Builder the unpaid batance
of the Contract Price, less a sum equal to one hundred fifty percent {150%) of Design-Builder's
estimated cost of completing any unfinished items as agreed to between the Parties as to extent and
time for completion. Owner thereafter shall pay Design-Builder monthly the amount retained for
unfinished items as each item is completed.

9.1.8 STORED MATERIALS AND EQUIPMENT Unless otherwise provided in the contract
documents, applications for payment may include materials and equipment not yet incorporated into
the Work but delivered to and suitably stored onsite or offsite, including applicable insurance, storage
and costs incurred transporting the materials to an offsite storage facility. Approval of payment
applications for stored materials and equipment stored offsite shall be conditioned on submission by
Design-Builder of bills of sale and proof of required insurance, or such other procedures satisfactory
to Owner to establish the proper valuation of the stored materials and equipment, Owner’s title to
such materials and equipment, and to otherwise protect Owner's interests therein, including
transportation to the site.

9.2 RETAINAGE From each progress payment made before the time of Substantial Completion, Owner
may retain | ] percent ([ 1%) of the amount otherwise due after deduction of any amounts as
provided in §9.3, provided such percentage doesn't exceed the Law. If Owner chaoses to use this
retainage provision:

9.2 1 after the Work is fifty percent (50%) complete, Owner shall withhold no additional retainage and
pay Design-Builder the full amount due on account of subseguent progress payments,

9.2.2 Owner may, in its sole discretion, reduce the amount to be retained at any time;

9.2.3 Owner may release retainage on that portion of the Work a Subcontractor has completed, in
whole or in part, and which work Owner has accepted;

9.2.4 in lieu of retainage, Design-Builder may furnish a retention bond or other security interest
acceptable to Owner, to be held by Owner.

9.3 ADJUSTMENT OF AN APPLICATION FOR PAYMENT Owner may adjust or reject an application for
payment or nullify a previously approved application for payment, in whole or in part, as may reasonably

be necessary to protect Owner from loss or damage based upon the following, to the extent that Design-
Builder is responsible under this Agreement:

9.3.1 Design-Builder's repeated failure to perform the Work as required by the Contract Documents;

9.3.2 except as accepted by the insurer providing Builder's Risk or other property insurance covering
the preject, loss or damage arising out of or relating to this Agreement and caused by Design-Builder
to Owner, or others to whom Owner may be liable,

9.3.3 Design-Buitder's failure to pay either Design Professional, Subcontractor, or Supplier following
receipt of payment from Owner for that portion of the Work or for supplies, provided that Owner is
making payments to Constructor in accordance with the terms of this Agreement;

9.3.4 Defective Work not corrected in a timely fashion;

9.3.5 reasonable evidence of delay in performance of the Work such that the Work will not be
completed by the Date of Substantial Completion or the Date of Final Completion, and that the unpaid
balance of the Contract Price is not sufficient to offset any direct damages that may be sustained by
Owner as a result of the anticipated delay caused by Design-Builder,
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9.3.6 reasonable evidence demonstrating that the unpaid balance of the Contract Price is insufficient
to fund the cost to complete the Work;

9.3.7 uninsured third-party claims involving the Contractor or reasonable evidence demonstrating that
third-party claims are likely to be filed unless and until the Centractor furnishes Owner with adequate
security in the form of a surety bond, letter of credit, or other collateral or commitment which are
sufficient to discharge such claims if established; and

9.3.8 uninsured third-party claims invoiving Design-Builder or reasonable evidence demonstrating
that third-party claims are likely to be filed unless and until Design-Builder furnishes Owner with
adequate security in the form of a surety bond, letter of credit, or other collateral or commitment
sufficient to discharge such claims if established.

No later than seven (7) Days after receipt of an application for payment, Owner shall give written notice to
Design-Builder, at the time of disapproving or nullifying ali or part of an application for payment, stating its
specific reasons for such disapproval or nullification, and the remedial actions to be taken by Design-
Builder in order to receive payment. When the above reasons for disapproving or nullifying an application
for payment are removed, payment will be promptly made for the amount previously withheld.

9.4 OWNER OCCUPANCY OR USE OF COMPLETED OR PARTIALLY COMPLETED WORK

Portions of the Work that are completed or partially completed may be used or occupied by Owner when
(a) the portion of the Work is designated in a Certificate of Substantial Completion, (b} appropriate
insurer(s) or sureties consent to the occupancy or use, and (c) appropriate pubtlic authorities authorize the
occupancy or use. Such partial occupancy or use shall constitute Substantial Completion of that portion of
the Work. Design-Builder shall not unreasonably withhold consent to partial occupancy or use. Owner
shall not unreasonably refuse to accept partial occupancy or use, provided such partial occupancy or use
is of value to Owner,

9.5 FINAL PAYMENT
9.5.1 Final payment, consisting of the unpaid balance of the Contract Price, shall be due and payable
when the Work is fully completed. Before issuance of final payment, Owner may request satisfactory

evidence that all payrolls, materials bills, and other indebtedness connected with the Work have been
paid or otherwise satisfied.

9.5.2 In making final payment Owner waives all claims except for:
9.5.2.1 outstanding liens;

9.5.2.2 improper workmanship or defective materials appearing within one year after the date of
Substantial Completion;

9.5.2.3 Work not in conformance with the Contract Documents; and
9.5.2. 4 terms of any special warranties required by the Contract Documents.

9.5.3 In accepting final payment, Design-Builder waives all claims except those previously made in
writing and which remain unsettled.

9.6 LATE PAYMENT Payments due but unpaid shall bear interest from the date payment is due at the
statutory rate at the place of the Project,

ARTICLE 10 INDEMNITY, INSURANCE, AND BONDS
10.1 INDEMNITY
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10.1.1 To the fullest extent permitted by law, Pesign-Builder shall indemnify and hold harmless
Owner, Owner's officers, directors, members, consultants, agents, and employees (the Indemnitees)
from all claims for bodily injury and property damage, other than to the Work itself and other property
required to be insured under §10.3, including reasonable attorneys’ fees, costs, and expenses that
may arise from the perfermance of the Work, but only to the extent caused by the negligent or
intentionally wrongful acts or omissions of Design-Builder, Subcontractors, or anyone employed
directly or indirectly by any of them or by anyone for whose acts any of them may be liable. Design-
Builder shall not be required to indemnify or hold harmless the Indemnitees for any negligent or
intentionally wrongful acts or omissions of the Indemnitees. Design-Builder shall be entitled to
reimbursement of any defense costs paid above Design-Builder's percentage of liability for the
underlying claim to the extent provided for by the subsection below.

10.1.2 To the fullest extent permitted by law, Owner shall indemnify and hold harmless Design-
Builder, its officers, directors, or members, Subcontractors, or anyone employed directly or indirectly
by any of them or anyone for whose acts any of them may be liable from all claims for bodily injury
and property damage, other than property insured under §10.3, including reasonable attorneys' fees,
costs, and expenses, that may arise from the performance of work by Others, but only to the extent
caused by the negligent or intentionally wrongful acts or omissions of Others. Owner shall be entitled
to reimbursement of any defense costs paid above Owner's percentage of liability for the underlying
claim to the extent provided for by the subsection above.

10.1.3 NO LIMITATION ON LIABILITY In any and all claims against the Indemnitees by any
employee of Design-Builder, anyone directly or indirectly employed by Design-Builder or anyone for
whose acts Design-Builder may be liable, the indemnification obligation shall not be limited in any
way by any limitation on the amount or type of damages, compensation, or benefits payable by or for
Design-Builder under Workers’ Compensation acts, disability benefit acts, or other employee benefit
acts.

10.2 DESIGN-BUILDER'S LIABILITY INSURANCE

10.2.1 Before commencing the Work and as a condition for payment, Design-Builder shall procure
and maintain in force Workers' Compensation Insurance, Employers’ Liability Insurance, Business
Automobile Liability Insurance, and Commercial General Liability Insurance (CGL). The CGL policy
shall include coverage for liability arising from premises, operations, independent contractors,
products-completed operations, personal injury and advertising injury, contractual liability, and broad
form property damage. Design-Builder shall maintain completed operaticns liability insurance for one
year after Substantial Completion, or as required by the Contract Documents, whichever is longer.
Design-Builder's Employers’ Liability, Business Automobile Liability, and CGL policies shall be written
with at least the following limits of liability:

10.2.1.1 Employers’ Liability Insurance

(a) 9 ] bodily injury by accident per accident
(b) 9 ] bodily injury by disease policy limit
(c) $l | badily injury by disease per employee

10.2.1.2 Business Automobile Liability Insurance per accident ].

10.2.1.3 Commercial General Liability Insurance

(a) Per aoccurrence 3 ]

(b) General aggregate $] |
(¢) Products/completed operations aggregate $| ]
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{d) Personal and advertising injury limit $[ ]

10.2.2 Employers’ Liability, Business Automobile Liability, and Commercial General Liability coverage
required under §10.2.1 may be arranged under a single policy for the full limits required or by a
combination of underlying policies with the balance provided by Excess or Umbrella Liability policies.

10.2.3 Design-Builder shall maintain in effect all insurance coverage required under §10.2.1 with
insurance companies lawfully authorized to do business in the jurisdiction in which the Project is
located. If Design-Builder fails to obtain or maintain any insurance coverage required under this

Agreement, Cwner may purchase such coverage and charge the expense to Design-Builder, or

terminate this Agreement.

10.2.4 To the extent commercially available to Design-Builder and its current insurance company,
insurance policies required under §10.2.1 shall contain a provision that the insurance company or its
designee must give Owner written notice transmitted in paper or elecironic format: (a) 30 Days before
coverage is nonrenewed by the insurance company and (b) within 10 Business Days after
cancelation of coverage by the insurance company. Before commencing the Work and upon renewal
or replacement of the insurance policies, Design-Builder shall furnish Owner with certificates of
insurance until one year after Substantial Completion or longer if required by the Contract
Documents. In addition, if any insurance policy required under §10.2.1 is not to be immediately
replaced without lapse in coverage when it expires, exhausts its limits, or is to be cancelled, Design-
Builder shall give Owner prompt written notice upon actual or constructive knowledge of such
condition.

10.3 PROPERTY INSURANCE

10.3.1 Unless otherwise directed in writing by Owner, before starting the Work, Design-Builder shall
obtain and maintain a Builder's Risk Policy upon the entire Project for the full cost of replacement at
the time of loss, including existing structures. This insurance shall also: (a) name Design-Builder,
Subcontractors, Subsubcontractors, Suppliers, and Design Professional as insureds; (b) be written in
such form as to cover all risks of physical loss except those specifically excluded by the policy; and
(c) insure at least against and not exclude:

10.3.1.1 the perils of fire, lightning, explosion, windstorm, hail, smoke, aircraft (except aircraft,
including helicopter, operated by or on behalf of the Contractor) and vehicles, riot and civil
commotion, theft, vandalism, malicious mischief, debris removal, flood, earthquake, earth
movement, water damage, wind damage, testing if applicable, collapse however caused,

10.3.1.2 damage resulting from defective design, workmanship, or material,

10.3.1.3 coverage extension for damage to existing buildings, plant, or other structures at the
Worksite, when the Project is contained within or attached to such existing buildings, plant, or
structures. Coverage shall be to the extent loss or damage arises out of Constructor's activities
or operations at the Project;

10.3.1.4 equipment breakdown, including mechanical breakdown, electricat injury to electrical
devices, explosion of steam equipment, and damage to steam equipment caused by a condition
within the equipment;

10.3.1.5 testing coverage for running newly installed machinery and equipment at or beyond the
specified limits of their capacity to determine whether they are fit for their intended use; and

10.3.1.6 physical loss resulting from Terrorism.
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10.3.2 The Party that is the primary cause of a Builder's Risk Policy claim shall be responsible for any
deductible amounts or coinsurance payments. If no Party is the primary cause of a claim, then the
Party obtaining and maintaining the Builder's Risk Policy pursuant to §10.3.1 shall be responsible for
the deductible amounts or coinsurance payments. This policy shall provide for a waiver of
subrogation. This insurance shall remain in effect until final payment has been made or until no
persen or entity other than Owner has an insurable interest in the property to be covered by this
insurance, whichever is sooner. Partial occupancy or use of the Work shall not commence until
Design-Builder has secured the consent of the insurance company or companies providing the
coverage required in this subsection. Before commencing the Work, Design-Builder shall provide a
copy of the property policy or policies obtained in compliance with §10.3.1.

10.3.3 If Owner elects to purchase the property insurance required by this Agreement, including all of
the same coverages and deductibles for the same duration specified in §10.3.1, then Owner shall
give written notice to Design-Builder and the Design Professional before the Work is commenced and
provide a copy of the property policy or policies obtained in compliance with §10.3.1. Owner may then
provide insurance to protect its interests and the interests of the Design-Builder, Subcontractors,
Suppliers, and Subsubcontractors. The cost of this insurance shall be paid by Owner in a Change
Order. If Owner gives written notice of its intent to purchase property insurance required by this
Agreement and fails to purchase or maintain such insurance, Owner shall be responsible for costs
reasonably attributed to such failure.

10.3.4 The Parties waive all rights against each other and their respective employees, agents,
contractors, subcontractors and subsubcontractors, and design professionals for damages caused by
risks covered by the property insurance except such rights as they may have to the proceeds of the
insurance.

10.3.5 To the extent of the limits of Design-Builder's CGL specified in § 10.2.1 or [ ] dollars

(91 1), whichever is more, Design-Builder shall indemnify and hold harmless Owner against any
and all liability, claims, demands, damages, losses, and expenses, including attorneys’ fees, in
connection with or arising out of any damage or alleged damage to any of Owner's existing adjacent
property that may arise from the performance of the Work, to the extent of the negligent acts or
omissions of Design-Builder, Subcontractor, or anyone employed directly or indirectly by any of them
or by anyone for whose acts any of them may be liable.

10.3.6 RISK OF LOSS Except to the extent a loss is covered by applicable insurance, risk of loss or
damage to the Work shall be upon the Party obtaining and maintaining the Builder's Risk Policy
pursuant to §10.3.1 until the Date of Substantial Completion.

10.4 ADDITIONAL GENERAL LIABILITY COVERAGE

10.4.1 Owner O shall/ O shall not require Design-Builder to purchase and maintain additional liability
coverage.

10.4.2 If required by the above subsection, the additicnal liability coverage required of Design-Builder
shall be:

[ Additional Insured. Owner shall be named as an additional insured on Design-Builder's
Commercial General Liability Insurance specified, for on-going operations and completed
operations, excess/umbrella liability, commercial automobile liability, and any required pollution
liability, but only with respect to liability for bodily injury, property damage, or personal and
advertising injury to the extent caused by the negligent or intentionally wrongfut acts or
omissions of Design-Builder, or those acting on Design-Builder's behalf, in the performance of
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Design-Builder's Work for Owner at the Worksite. The insurance of the Subcontractor shall be
primary and non-contributory to any insurance available to the Additional Insureds.

O OCP. Design-Builder shall provide an Owners’ and Contractors’ Protective Liability Insurance
("OCP") policy with limits equal to the limits on Commercial General Liability Insurance
specified, or limits as otherwise required by Owner.

Any documented additional cost in the form of a surcharge associated with procuring the additional
liability coverage in accordance with this subsection shall be paid by Owner directly or the costs may
be reimbursed by Owner to Design-Builder by increasing the contract price to correspond to the
actual cost required to purchase and maintain the additional liability coverage.

Before commencing the Work, Design-Builder shall provide either a copy of the OCP policy, or a
certificate and endorsement evidencing that Owner has been named as an additional insured, as
applicable.

10.5 ROYALTIES, PATENTS, AND COPYRIGHTS Design-Builder shall pay all royalties and license fees
which may be due on the inclusion of any patented or copyrighted materials, methods, or systems
selected by Design-Builder and incorporated in the Work. Design-Builder shalt indemnify and hold Owner
harmless from all suits or claims for infringement of any patent rights or copyrights arising out of such
selection. Owner agrees to indemnify and hold Design-Builder harmless from any suits or claims of
infringement of any patent rights or copyrights arising out of any patented or copyrighted materials,
methods, or systems specified by Owner.

10.6 PROFESSIONAL LIABILITY INSURANCE Design-Builder shalf obtain, either itself or through Design
Professional, professional liability insurance for ¢laims arising from the negligent performance of
professional services under this Agreement, which shall be:

0O Practice Policy or O Project Specific Coverage

written for not less than $] ] per claim and in the aggregate with a deductible not to exceed §] .
The Professional Liability Insurance shall include prior acts coverage sufficient to cover all services
rendered by Design Professional. This coverage shall be continued in effect for [ | year(s) after the
Date of Substantial Completion.

10.7 BONDING

10.7.1 Performance and Payment Bonds O are/ O are not required of Design-Builder. Such bonds
shall be issued by a surety licensed in the state in which the Project is located and must be
acceptable to Owner. Owner's acceptance shall not be withheld without reasonable cause.

10.7.2 Such Performance Bond shall be issued in the penal sum equal to one hundred percent
(100%) of the:

ClContract price, including design and construction.
L]Agreed estimated construction cost of the Project as reflected in the Schedule of Values.

Such Performance Bond shall cover the cost to complete the Work, but shall not cover any damages
of the type specified to be covered by the insurance pursuant to §10.2 and §10.3, whether or not such
insurance is provided or in an amount sufficient to cover such damages.
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10.7.3 The penal sum of the Payment Bond shall equal the penal sum of the Performance Bond.
Design-Builder's payment bond for the Project, if any, shall be made available by Owner or Design-
Builder upon Subcontractor's written request.

10.7.4 Design-Builder shall endeavor to keep its surety advised of changes within the scope of the

initial Agreement potentially impacting the Contract Price or the Dates of Substantial Completion or
Final Completion, though Design-Builder shall require that its surety waives any requirement to be

notified of any alteration or extension of time.

ARTICLE 11 SUSPENSION, NOTICE TO CURE, AND TERMINATION
11.1 SUSPENSION BY OWNER FOR CONVENIENCE

11.1.1 Owner may order Design-Builder in writing to suspend, delay, or interrupt all or any part of the
Work without cause for such period of time as Owner may determine fo be appropriate for its
convenience.

11.1.2 Adjustments caused by suspension, delay, or interruption shall be made for increases in the
Contract Price or the Date of Substantial Completion or the Date of Final Completion. No adjustment
shall be made if Design-Builder is or otherwise would have been responsible for the suspension,
delay, or interruption of the Work, or if another provision of this Agreement is applied to render an
equitable adjustment.

11.2 NOTICE TO CURE A DEFAULT

11.2.1 If Design-Builder persistently fails to supply enough qualified workers, proper materials, or
equipment to maintain the approved Construction Schedule, or fails to make prompt payment to its
workers, Subcontractors, or Suppliers, disregards Laws or orders of any public authority having
jurisdiction, or is otherwise guilty of a material breach of a provision of this Agreement, Design-Builder
may be deemed in default.

If Design-Builder fails within seven (7) Days after receipt of written notice to commence and continue
satisfactory correction of such default, then Owner shall give Design-Builder a second notice to
correct the default within a three (3) Day period.

11.2.2 After receiving Owner’s written notice, if Design-Builder fails to promptly commence and
continue satisfactory correction of the default, then Owner without prejudice to any other rights or
remedies may: (a) take possession of the Worksite; (b) complete the Work utilizing any reasonable
means; (¢} withhold payment due to Design-Builder; and (d) as Owner deems necessary, supply
workers and materials, equipment, and other facilities for the satisfactory correction of the default,
and charge Design-Builder the costs and expenses, including reasonable Overhead, prefit, and
attorneys’ fees.

11.2.3 In the event of an emergency affecting the safety of persons or property, Owner may
immediately commence and continue satisfactory correction of a default without first giving written
notice to Design-Builder, but shall give Design-Builder prompt notice.

11.3 OWNER'S RIGHT TO TERMINATE FOR DEFAULT

11.3.1 TERMINATION BY OWNER FOR DEFAULT Upon expiration of the second notice for default
period pursuant to §12.241-2 and absent appropriate corrective action, Owner may terminate this
Agreement by written notice. Termination for default is in addition to any other remedies available to
Owner under §12.244-2. If Owner's costs arising out of Design-Builder’s failure to cure, including the
costs to complete the Work and reasonable attorneys’ fees, exceed the GMP, Design-Builder shall be
liable to Owner for such excess costs. If Owner's costs are less than the GMP, Owner shall pay the
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difference to Design-Builder. If Owner exercises its rights under this section, upon the request of
Design-Builder, Owner shall furnish to Design-Builder a detailed accounting of the costs incurred by
Owner.

11.3.2 USE OF DESIGN-BUILDER'S MATERIALS, SUPPLIES, AND EQUIPMENT If Owner or

Others perform work under §Error! Reference source not found.44-3, Owner shall have the right to
take and use any materials and supplies for which Owner has paid and located at the Worksite for the

purpose of completing any remaining Work. Owner and others performing work under §Error!
Reference source not found.44-2 shall also have the right to use construction tools and equipment
located on the Worksite and belonging to Design-Builder or Subsubcontractors for the purpose of
completing the remaining Work, but only after Design-Builder's written consent. If Owner uses
Design-Builder's construction tools and equipment in accordance with this subsection, then Owner
shall indemnify and hold harmless Design-Builder and applicable Subcontractors and the agents,
officers, directors, and employees of each of them, from and against all claims, damages, losses,
costs, and expenses, including but not limited to reasonable attorneys’ fees, costs, and expenses
incurred in connection with Owner’'s use of Design-Builder's or applicable subcontractor's
construction tools and equipment. Immediately upon completion of the Work, any remaining
materials, supplies, or equipment not consumed or incorporated in the Work shall be returned to
Design-Builder in substantially the same condition as when they were taken, reasonable wear and
tear excepted.

11.3.3 If Design-Builder files a petition under the bankruptcy code, this Agreement shall terminate if:
(a) Design-Builder or Design-Builder's trustee rejects the Agreement; (b) a default occurs and Design-
Builder is unable to give adequate assurance of required performance; or (c) Design-Builder is
otherwise is unable to comply with the requirements for assuming this Agreement under the
applicable provisions of the Bankrupicy Code.

11.3.4 Owner shall make reasonable efforts to mitigate damages arising from Design-Builder's
default, and shall promptly invoice Design-Builder for all amounts due.

11.4 TERMINATION BY OWNER FOR CONVENIENCE If Owner terminates this Agreement other than
as set forth in §11.1.2, Owner shall pay Design-Builder for all Work executed and for all proven loss, cost,
or expense in connection with the Work, plus all demobilization costs. In addition, Design-Builder shall be
paid an amount calculated as set forth below: | l

11.4.1 i Owner terminates this Agreement before commencing construction, Design-Builder shall be
paid the unpaid balance of Design-Builder's design costs as set forth in the Schedule of Values and a
premium as set forth below: | 1

11.4.2 If Owner terminates this Agreement after commencing construction, Design-Builder shall be

paid the unpaid bafance of Design-Builder’'s design costs as set forth in the Schedule of Values, the
Construction services provided to date, reasonable attorneys’ fees and costs related to termination,
and a premium as set forth below: | 3

11.4.3 Owner shall also pay to Design-Builder fair compensation, either by purchase or rental at the
election of Owner, for all equipment retained. Owner shall assume and become liable for obligations,
commitments, and unsettied claims that Design-Builder has previously undertaken or incurred in good
faith in connection with the Work or as a result of the termination of this Agreement. As a condition of
receiving the payments provided under this article, Design-Builder shall cooperate with Owner by
taking all steps necessary to accomplish the legal assignment of Design-Builder’s rights and benefits
to Owner, including the execution and delivery of required papers,

11.5 TERMINATION BY DESIGN-BUILDER
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11.5.1 Seven (7) Days after Owner's receipt of written notice from Design-Builder, Design-Builder
may terminate this Agreement for any of the following reasons: if the Work has been stopped for a
thirty (30) Day period through no fault of the Design-Builder: (a) under court order or order of cther
governmental authorities having jurisdiction, or (b} as a resutt of the declaration of a national
emergency or other governmental act emergency during which, through no act or fault of Design-
Builder, materials are not available; (c) Work is suspended by Owner for Convenience;

11.5.2 In addition, upon seven (7) Days’ written notice to Owner and an opportunity to cure within
three (3) Days, Constructor may terminate this Agreement if Owner. (a) fails to furnish reasonable
evidence that sufficient funds are available and committed for the entire cost of the Project ;(b)
assigns this Agreement over Design-Builder's reasonable objection; (c) fails to pay Design-Builder in
in accordance with this Agreement and Design-Builder stopped Work accordingly; or (d) otherwise
materially breaches this Agreement.

11.5.3 Upon termination by Design-Builder in accordance with §11.5.1, Design-Builder shall be
entitled to recover from Owner payment for all Work executed and for all proven loss, cost, or
expense in connection with the Work, plus all demobilization costs and reasonable damages. In
addition, Design-Builder shall be paid an amount calculated as set forth eitherin §11.4.1 or §11.4.2,
depending on when the termination occurs, and §11.4.3,

ARTICLE 12 DISPUTE MITIGATION OR RESOLUTION

12.1 WORK CONTINUANCE AND PAYMENT Unless otherwise agreed in writing, Design-Builder shall
continue the Work and maintain the approved schedules during any dispute mitigation or reselution
proceedings. If Design-Builder continues to perform, Owner shall continue to make payments in
accordance with the Agreement.

12.2 DIRECT DISCUSSIONS If the Parties cannot reach resolution on a matter relating to or arising out
of this Agreement, the Parties shall endeavor to reach resolution through goad faith direct discussions
between the Parties’ representatives, who shall possess the necessary authority to resolve such matter
and who will record the date of first discussions. If the Parties’ representatives are not able to resolve
such matter within five (5) Business Days of the date of first discussion, the Parties’ representatives shall
immediately inform senior executives of the Parties in writing that a resolution could not be reached. Upon
receipt of such notice, the senior executives of the Parties shall meet within five (5) Business Days to
endeavor to reach resolution. If the dispute remains unresolved after fifteen (15) Days from the date of
first discussion, the Parties shall submit such matter to the dispute mitigation and dispute resolution
procedures selected below.

12.3 MITIGATION If the Parties select one of the dispute mitigation procedures provided below, disputes
remaining unresolved after direct discussions shall be directed to the selected mitigation procedure. The
dispute mitigation procedure shall result in a nonbinding finding on the matter, which may be introduced
as evidence at a subsequent binding adjudication of the matter, as designated in §12.5. The Parties
agree that the dispute mitigation procedure shall be:

O Project Neutral ("Neutral”) or O Dispute Review Board ("DRB"}

12.4 MITIGATION PROCEDURES As soon as practicable after Agreement execution, the Neutral or DRB
shall be mutually selected and appointed by the Parties and shall execute a retainer agreement with the
Parties establishing the scope of responsibilities, including requirements for nonbinding findings. Costs
and expenses of the Neutral or DRB shall be shared equally by the Parties. The Neutral or DRB shall be
available to either Party, upon request, throughout the course of the Project, and shall make regular visits
to the Project so as to maintain an up-to-date understanding of the Project progress and issues and to
enable the Neutral or DRB to address matters in dispute between the Parties promptly and
knowledgeably.
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12.4.1 If the matter remains unresolved following the issuance of the nonbinding finding or such
findings are not made by the mitigation procedure or if the Neutral/Board fails to issue nonbinding
findings within five (5) Business Days of the referral, the Parties shall submit the matter to the binding
dispute resolution procedure designated in §12.6.

12.4.2 If the Parties execute a DRB Addendum, then the dispute mitigation procedures and time
requirements in §12.4.1 and §12.4.2. shall be governed by that DRB Addendum.

12.5 MEDIATION if direct discussions pursuant to §12.1 do not result in resolution of the matter and no
dispute mitigation procedure is selected under §12.2, the Parties shall endeavor to resolve the matter by
mediation through the current Construction Industry Mediation Rules of the American Arbitration
Association ("AAA"), or the Parties may mutually agree to select another set of mediation rules. The
administration of the mediation shall be as mutually agreed by the Parties, The mediation shall be
convened within thirty (30) Business Days of the matter first being discussed and shall conclude within
forty-five (45) Business Days of the matter first being discussed. Either Party may terminate the mediation
at any time after the first session by written notice to the non-terminating Party and mediator. The costs of
the mediation shall be shared equally by the Parties.

12.6 BINDING DISPUTE RESOLUTION If the matter is unresolved after submission of the matter to a
mitigation procedure or to mediation, the Parties shall submit the matter to the binding dispute resolution
procedure selected below.

12.7 ARBITRATION.

O The Parties choose binding arbitration for any claim or dispute arising out of or relating to this
Agreement. EACH PARTY WAIVES THEIR RIGHT TO BE HEARD IN A COURT OF LAW, with or
without a jury. Arbitration does not involve a judge or jury. Instead, an arbitrator with the power to
award damages and other appropriate relief will decide claims and disputes. An arbitrator's award
shall be final and binding upon the Parties, and judgment may be entered upon it in any court having
jurisdiction,

12.7.1 Neither Party may commence arbitration if the claim or cause of action would be barred by the
applicable statute of limitations had the claim or cause of action been filed in a state or federal court.
Receipt of a demand for arbitration by the person or entity administering the arbitration shall
constitute the commencement of legal proceedings for the purposes of determining whether a claim
or cause of action is barred by the applicable statute of limitations. If, however, a state or federal court
exercising jurisdiction over a timely filed claim or cause of action orders that the claim or cause of
action be submitted to arbitration, the arbitration proceeding shall be deemed commenced as of the
date the court action was filed, provided that the Party asserting the claim or cause of action files its
demand for arbitration with the person or entity administering the arbitration within thirty (30) Days
after the entry of such order.

12.7.2 The arbitration shall use the following rules:

O the current AAA Construction Industry Arbitration Rules and AAA administration. AAA
Construction Fast Track Rules shall apply to all two-party cases when neither Party’s
disclosed claim or counterclaim exceeds $250,000. if arbitration is selected but no rules are
selected, then this subsection shall apply by default;

0 the current JAMS Engineering and Construction Arbitration Rules and Procedures and
administered by JAMS; or

O the current arbitration rules of | ] and administered by | ]

12.8 LITIGATION
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0 Litigation in either the state or federal court having jurisdiction of the matter in the location of the
Project

If not indicated, then litigation is default as opposed to arbitration.

12.8.1 COSTS The costs of any binding dispute resolution procedures and reasonable attorneys’ fees
shall be borne by the non-prevailing Party, as determined by the adjudicator of the dispute.

12.8.2 VENUE The Project location shall serve as the venue.

12.9 MULTIPARTY PROCEEDING The Parties agree that all Parties necessary to resolve a matter shall
be Parties to the same dispute resolution procedure, if possible. Appropriate provisions shall be included
in all other contracts relating to the Work to provide for the joinder or consolidation of such dispute
resolution proceedings.

12.10 LIEN RIGHTS Nothing in this article shall limit any rights or remedies not expressly waived by
Design-Builder that Design-Builder may have under lien laws.

ARTICLE 13 MISCELLANEOUS PROVISIONS

13.1 EXTENT OF AGREEMENT Except as expressly provided, this Agreement is solely for the benefit of
the Parties, represents the entire and integrated agreement between the Parties, and supersedes all prior
negotiations, representations, or agreements, either written or oral. This Agreement and each and every
provision is for the exclusive benefit of the Parties and not for the benefit of any third party.

13.2 ASSIGNMENT Neither Owner nor Design-Builder shall assign its interest in this Agreement without
the written consent of the other except as to the assignment of proceeds. The terms and conditions of this
Agreement shall be binding upon both Parties, their parthers, successors, assigns, and legal
representatives. Neither Party to this Agreement shall assign the Agreement as a whole without written
consent of the other except that Owner may assign the Agreement to a wholly owned subsidiary of Owner
when Owner has fully indemnified Design-Builder or to an institutional lender providing construction
financing for the Project as long as the assignment is no less favorable to Design-Builder than this
Agreement. In the event of such assignment, Design-Builder shall execute all consents reasonably
required. In such event, the wholly-owned subsidiary or lender shall assume Owner's rights and
obligations under the Contract Documents. If either Paity attempts to make such an assignment, that
Party shall nevertheless remain legally responsible for all obligations under the Agreement, unless
otherwise agreed by the other Party.

13.3 GOVERNING LAW The Law in effect at the location of the Project shall govern this Agreement.

13.4 SEVERABILITY The partial or complete invalidity of any one or more provisions of this Agreement
shall not affect the validity or ¢ontinuing force and effect of any other provision,

13.5 NOTICE Unless changed in writing, a Party's address indicated in ARTICLE 1 shall be used when
delivering notice to a physical address. Except for Agreement termination and as otherwise specified in
the Contract Documents, notice is effective upon transmission by any effective means, including U.S
postal service and overnight delivery service

13.6 NO WAIVER OF PERFORMANCE The failure of either Party to insist, in any one or more instances,
on the performance of any of the terms, covenants, or conditions of this Agreement, or to exercise any of
its rights, shall not be construed as a waiver or relinquishment of such term, covenant, condition, or right
with respect to further performance.
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13.7 TITLES AND GROUPINGS The title given to the articles and sections are for ease of reference only
and shall not be relied upon or cited for any other purpose.

13.8 JOINT DRAFTING The Parties expressly agree that this Agreement was jointly drafted, and that
both had opportunity to negotiate its terms and to obtain the assistance of counse! in reviewing its terms
before execution. Therefore, this Agreement shall be construed neither against nor in favor of either
Party, but shall be construed in a neutral manner.

ARTICLE 14 CONTRACT DOCUMENTS
14.1 CONTRACT DOCUMENTS The Contract Documents are as follows:

{a) This Agreement;

(b} Basis of Design/Owner's Program,;

(c) Owner-provided information pursuant to §3.6.3 and other Owner information identified as
intended to be a contract document;

(d) The Schematic Design Documents upon Owner approval pursuant to §2.4.17;

(e) The Design Development Documents upon Owner approval pursuant to §3.1;

(i The Construction Documents upon Owner approval under §3.1,

(9) Change Order, Interim Directives, and amendments issues in accordance with this Agreement.

(h) Other: [ I

14.2 ORDER OF PRECEDENCE In case of any inconsistency, conflict, or ambiguity among the Contract
Documents, the documents shall govern in the following order: (a) Change Orders and written
amendments to this Agreement; (b) this Agreement; (c) design documents approved by Owner pursuant
to §2.4.17 and §3.1.3 in order of the most recently approved; (d) information furnished by Owner pursuant
to §4.1 or designated as a Contract Document in ARTICLE 14; (e) other documents listed in this
Agreement. Except as otherwise provided, among categories of documents having the same order of
precedence, the term or provision that includes the latest date shall control. Where figures are given, they
shall be preferred to scaled dimensions. Unless otherwise specifically defined in this Agreement, any
terms that have well-known technical or trade meanings shall be interpreted in accordance with their well-
known meanings.

OWNER: | |
BY: NAME. TITLE:
WITNESS: NAME: TITLE:

DESIGN-BUILDER: | ]

BY: NAME; TITLE:
WITNESS: NAME: TITLE:
END OF DOCUMENT.

"
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Contracts - Public Housing Programs

U.S. Department of Housing and Urban

Development
Office of Public and Indian Housing
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Applicability. This form is applicable to any

construction/development contract greater than $250,000.

Public reporting burden for this collaction of information is estimated to average 1.0 hours per response, including the time for reviewing instructions,
searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of information. Comments
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Policy Development and Research, REE, Department of Housing and Urban Development, 451 7th St SW, Room 4176, Washington, DC 20410-5000.
When providing comments, please refer to OMB Approval No. 2577-0157. This form includes those clauses required by OMB's common rule on grantee
procurement, implemented at HUD in 2 CFR 200, and those requirements set forth in Section 3 of the Housing and Urban Developmaent Act of 1968 and
its amendment by the Housing and Community Development Act of 1992, implemented by HUD at 24 CFR Part 75. The form is required for construction
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the form were not used, PHAs would be unable 1o enforce their contracts. Responses to the collection of information are required to obtain a benefit or to
retain a benefit. The information requestied does not lend itself to confidentiality. HUD may not conduct or sponsor, and a person is not required to respond
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1. Definitions

(a)

(b)

(©

{d

—

(e)

U]

L]

)]

“Architect” means the person or other entity engaged by
the PHA to perform architectural, engineering, design,
and other services related to the work as provided for in
the contract. When a PHA uses an engineer to act in this
capacily, the terms “architect” and “engineer” shall be
synonymous. The Architect shall serve as a technical
representative of the Contracting Officer. The Architect’s
authority is as set forth elsewhere in this contract.
“Contract” means the contract entered into between the
PHA and the Contractor. It includes the forms of Bid, the
Bid Bond, the Performance and Payment Bond or Bonds
or other assuranca of completion, the Certifications,
Representations, and Other Statements of Bidders {form
HUD-5370), these General Conditions of the Contract for
Construction (form HUD-5370), the applicable wage rate
determinations from the U.S. Department of Labor, any
special conditions included elsewhere in the contract, the
Sﬁecifications. and drawings. It includes all formal
changes to any of those documents by addendum,
change order, or other modification.

“Contracting Officer” means the person delegated the au-
thority by the PHA to enter into, administer, and/or
terminate this contract and designated as such in writing
to the Contractor, The term includes any successor
Contracting Officer and any duly authorized
representative of the Confracting Officer also designated
in writing. The Contraclin%‘Ofﬁcer shall be deemed the
authorized agent of the PHA in all dealings with the
Contractor,

"Contractor” means the person or other entity entering
into the contract with the PHA to perform all of the work
required under the contract.

"Drawings” means the drawings enumeraled in the
schedule of drawings contained in the Specifications and
as described in the contract clause entitled Specifications

and Drawings for Construction herein,
“HUD" means the United States of America acting through

the Department of Housing and Urban Development
including the Secretary, or any other person designated to

(a) The Contractor shall furnish all necessary labor,
materials, tools, equipment, and transportation necessary
for performance of the work, The Contractor shall also
furnish all necessary water, heat, light, and power not
made available to the Contractor by the PHA pursuant to

the clause entitled Avaitability and Use of Utility Services

herein.
{b) The Contractor shall perform on the site, and with its own
organization, work equivalent to at least [ 1{12 percent

unless otherwise indicated) of the total amount of work to
be performed under the order. This percentage may be
reduced by a supplemental agreement to this order if,
during performing the work, the Contractor requests a

reduction and the Contracting Officer determines that the
reduction would be to the advantage of the PHA.

() At alt times during performance of this contract and until
the wark is completed and accepted, the Contractor shall
directly superintend the work or assign and have on the
work site a competent superintendent who is satisfactory

to the Contracting Officer and has authority to act for the
Contractor.

(d) The Contractor shall be responsible for all damages to
persons or property that occur as a result of the
Contractor's fault or negligence, and shall take proper
safety and health precautions to protect tha work, the
workers, the public, and the property of others. The
Contractor shall hold and save the PHA, its officers and
agents, free and harmless from liability of any nature
accasionad by the Contractor's performance. The
Contractor shall also be responsible for all materials
delivered and work performed until completion and
acceptance of the entire work, except for any completed
unit of work which may have been accepted under the
contract.

{e) The Contractor shall lay out the work from base lines and
bench marks indicated on the drawings and be

responsible for all lines, levels, and measurements of all

work executed under the contract. The Contractor shall
verify the figures before laying out the work and wilt be
held responsible for any error resulting from its failure to
do so.

act on its behalf. HUD has agreed, subject to the provisions of an {f) The Contractor shall confine all operations {including

Annual Contributions Terms and Conditions (ACC), to
provide financial assistance to the PHA, which includes
assistance in financing the work to be performed under
this contract. As defined elsewhere in these General
Conditions or the contract documents, the determination
of HUD may be required to authorize changes in the work
or for release of funds to the PHA for payment to the
Contractor. Notwithstanding HUD's role, nothing in this
contract shall be construed to create any contractual

relationship between the Contractor and HUD.
“Project” means the entire project, whether construction

or rehabilitation, the work for which is provided for in
whole or in part under this contract.

“PHA" means the Public Housing Agency organized
under applicable state taws which is a party to this

contract.

() “Specifications” means the written description of the

technical requirements for construction and includes the
criteria and tests for determining whether the
requirements are met.

{I) “Work" means materials, workmanship, and manufacture

and fabrication of components.

2. Contractor's Responsibility for Work

storage of materials) on PHA premises to areas

authorized or approved by the Contracting Officer.

{g) The Contractor shall at all times keep the work area,
including storage areas, free from accumulations of
waste materials. After completing the work and before
final inspection, the Contractor shall {1) remove from the
premises all scaffolding, equipment, tools, and materials
(including rejected materials) that are not the property of
the PHA and all rubbish caused by its work; {2) leave the

work area in a clean, neat, and orderly condition
salisfactory to the Contracting Officer; {3) perform all

specified tests; and, (4) deliver the installation in
complete and aperating condition.

(h) The Contractor's responsibility will terminate when all
work has been completed, the final inspection made, and

the work accepted by the Contracting Officer. The

Contractor will then be released from further obligation
except as required by the warranties specified elsewhere

in the contract.
3. Archlitect's Duties, Responsibilities, and Authority

(a} The Architect for this contract, and any successor, shall
be designated in writing by the Contracting Officer.
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{b) The Architect shall serve as the Contracting Officer's
technical representative with respect to architectural,
Schedule engineering, and design matiers related to the work
performed under the contract. The Architect may provide
direction on contract performance. Such direction shall be

within the scope of the contract and may not be of a
nature which: (1) institutes additional work outside the

scope of the contract; (2) constitutes a change as defined

in the Changes clause herein; is) causes an increase or
decrease in the cost of the contract; (4) alters the

Construction Progress Schedule; or (5) changes any of

the other express terms or conditions of the contract.
(c} The Architect's duties and responsibilities may include but

shall not be limited to:

() Making periodic visits to the work site, and on the
basis of hisfher on-site inspections, issuing written

reports to the PHA which shall include all observed
deficiencies. The Architect shall file a copy of the
report with the Contractor's designated representative
at the site;

(2) Making modifications in drawings and technical
specifications and assisting the Contracting Officer in

the preparation of change orders and other contract
modifications for issuance by the Contracting Officer;

3 Reaviewing and making recommendations with respect
to - (i} the Contractor's construction progress
schedules; (i} the Contractor's shop and detailed
drawings; (iii} the machinery, mechanical and other
equipment and materials or other aricles propased
for use by the Contractor; and, (iv) the Contractor's
prige breakdown and progress payment estimates;
and,

(4) Asgsisting in inspections, signing Certificates of
Completion, and making recommendations with
respect to acceptance of work completed under the
contract.

4. Other Contracis

The PHA may undertake or award other contracts for
additional work at or near the site of the work under this
contract. The Contractor shall fully cooperate with the
other contractors and with PHA employees and shall
carefully adapt scheduling and performing the work under

this contract to accommodate the additional work, heeding
any direction that may be provided by the Contracting
Officer. The Contractor shall not commit or permit any act
that will interfere with the performance of work by any

other contractor or by PHA employees

Construction Requirements

5. Pre-construction Conference and Notice to Proceed

of the work, and that it has investigated and satisfied itself

{a) Within ten calendar days of contract execution, and Prior
to the commencement of work, the Contractor shal
attend a preconstruction conference with representatives
of the PHA, its Architect, and other interested parties
convened by the PHA. The conference will serve to
acquaint the participants with the general plan of the
construction operation and all other requirements of the
contract. The PHA will provide the Contractor with the
date, time, and place of the conference,

(b} The contractor shall begin work upon receipt of a written
Notice to Proceed from the Contracting Officer or
designee. The Contractor shall not begin work prior to

receiving such notice.

6. Construction Progress

{a) The Contractor shall, within five days after the work
commences on the contract or another period of time
determined by the Contracting Officer, prepare and
submit to the Contracting Officer for approval three copies
of a practicable schedule showing the order in which the
Contractor proposes to perform the work, and the dates
on which the Contractor contemplates starting and
completing the several salient features of the work
(including acquiring labor, materials, and equipment). The
schedule shall be in the form of a progress chart of
suitable scale to indicate appropriately the percentage of

work scheduled for completion by any given date during
the period. If the Contractor fails to submit a schedule

within the time prescribed, the Contracting Officer may
withhold approval of progress payments or take other
remedies under the contract until the Contractor submits
the required schedule,

(b) The Contractor shall enter the actual progress on the
chart as required by the Contracting Officer, and
immediately deliver three copies of the annotated
schedule to the Contracting Officer. If the Contracting
Officer determines, upon the basis of inspection
conducted pursuant to the clause entitled Inspection and
Acceptance of Construction, herein that the Contractor is
not meeting the approved schedule, the Contractor shall
take steps necessary to improve its progress, including
those that may be required by the Contracting Officer,

without additional cost to the PHA. In this circumstance,
the Contracting Officer may require the Contractor to

increase the number of shifts, overtime operations, days
of work, and/or the amount of construction plant, and to
submit for approval any supplementary schedule or
schedules in chart form as the Contracting Officer deems
necessary to demonstrate how the approved rate of
progress will be regained.

(c) Failure of the Contractor to comply with the requirements

of the Contracting Officar under this clause shall be
grounds for a determination by the Contracting Officer that

the Contractor is not prosecuting the work with sufficient
diligence to ensure completion within the time
specified in the Contract. Upon making this

determination, the Contracting Officer may terminate the
Contractor's right to proceed with the work, or any

separable part of it, in accordance with the Default clause
of this contract.

7. Site Investigation and Conditions Affacting the Work

(a) The Contractor acknowledges that it has taken steps
reasonably necessary lo ascertain the nature and location

as to the general and local conditions which can affect the
work or its cost, including but not limited to, {1} conditions

bearing upon transportation, disposal, handling, and
storage of materials; {2) the availability of labor, water,

electric power, and roads;(3) uncertainties of weather,
river stages, tides, or similar physical conditions at the

site; (4) the conformation and conditions of the ground,;
and (5} the character of equipment and facilities needed

preliminary to and during work performance. The
Contractor also acknowledges that it has satisfied itself as

to the character, quality, and quantity of surface and
subsurface materials or obstacles to be encountered

insofar as this information is
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reasonably ascertainable from an inspection of the site,

including all exploratory work done by the PHA, as well
as from the drawings and specifications made a part of
this contract. Any failure of the Contractor to take the
actions described and acknowledged in this paragraph
will not relieve the Contractor from responsibility for
estimating properly the difficulty and cost of successfully
performing the work, or for proceeding to successfully
perform the work without additional expense (o the PHA,

(b} The PHA assumes no responsibility for any conclusions
or interpretations made by the Contractor based on the
information made available by the PHA. Nor does the
PHA assume responsibility for any understanding
reached or rapresentation made concerning conditions
which can affect the work by any of its officers or agents
before the execution of this contract, unless that
understanding or representation is expressly stated in
this contract.

8. Differing Site Conditions

(a) The Contractor shall promptly, and before the conditions
are disturbed, give a written notice to the Centracting Officer
of {1) subsurface or latent physical conditions at the site which
differ materially from those indicated in this contract, or (2}
unknown physical conditions at the site(s), of an unusual
nature, which differ materially from those ordinarily
encountered and generally recognized as inhering in work of
the character provided for in the contract.
{b) The Contracling Officer shall investigate the site
conditions promptly after receiving the notice. Work shall not
proceed at the affected site, except at the
Contractor's risk, until the Contracting Officer has
provided written instructions to the Contractor. if the
conditions do materially so differ and cause an increase
or decrease in the Contractor's cost of, or the time
required for, performing any part of the work under this
contract, whether or not changed as a result of the
conditions, the Contractar shall file a claim in writing to
the PHA within ten days after receipt of such instructions
and, in any event, before proceeding with the work, An
equitable adjustment in the contract price, the delivery
schedule, or both shall be made under this clause and
the contract modified in writing accordingly.
(c) No request by the Contractor for an equitable
adjustment to the contract under this clause shall be
allowed, unless the Contractor has given the written notice
required; provided, that the time prescribed in (a) above for
giving written nolice may be extended by the Contracting
Officer.
{d) No request by the Contractor for an equitable adjustment
to the contract for differing site conditions shall be allowed if
made after final payment under this contract.

9. Specifications and Drawings for Consfruction

{a) The Contractor shall keep on the work site a copy of the
drawings and specifications and shall at all times give
the Contracting Officer access therete. Anything
mentioned in the specifications and not shown on the
drawings, or shown on the drawings and not mentioned
in the specifications, shall be of like effect as if shown or
mentioned in both. In case of difference between
drawings and specifications, the specifications shall
govern. In case of discrepancy in the figures, in the
drawings, or in the specifications, the matter shall be
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promptly submitted to the Contracting Officer, who shall

promptly make a determination in writing. Any adjustment
by the Contractor without such a determination shall be at
its own risk and expense, The Contracting Officer shall
furnish from time 1o time such detailed drawings and other
information as considered necessary, unless
otherwise provided.
(b} Wherever in the specifications or upon the drawings the
words “directed”, "required”, “ordered”, “designated”,
“prescribed”, or words of ke import are used, it shall be
understood that the “direction”, “requirement”, “order”,
“designation”, or “prescription”, of the Contracting Officer is
intended and similarly the words “approved”, “acceptable”,
“satisfactory”, or words of like import shall mean “approved
by”", or “acceptable to®, or "satisfactory to” the Contracting
Officer, unless otherwise expressly stated.
{c) Where “as shown” “as indicated", “as detailed”, or words
of similar import are used, it shall be understood that the
reference is made to the drawings accompanying this
contract unless stated otherwise. The word “provided” as
used herein shall be understood to mean “provide
complets in place” that is "furnished and installed”.
{d) "Shop drawings™ means drawings, submitted to the PHA
by the Contractor, subcontractor, or any lower tier
subcontractor, showing in detail (1) the proposed fabrication
and assembly of structural elements and (2} the installation
{i.e., form, fit, and attachment details) of materials of
aquipment. It includes drawings, diagrams, layouts,
schematics, descriptive literature, illustrations, schedules,
performance and test data, and similar materials furnished by
the Contractor to explain in detail specific portions of the work
required by the contract. The PHA may duplicate, use, and
disclose in any manner and for any purpose shop drawings
delivered under this contract.
(e) If this contract requires shop drawings, the Contractor
shall coordinate all such drawings, and review them for
accuracy, completenass, and compliance with other contract
requirements and shall indicate its approval thereon as
evidence of such coordination and review. Shop drawings
submitted to the Contracting Officer without evidence of the
Contractor’s approval may be returned for resubmission.
The Contracting Officer will indicate an approval or
disapproval of the shop drawlings and if not approved as
submitted shall indicate the PHA's reasons therefore. Any
work done before such approval shali be at the Contractor's
tisk. Approval by the Contracting Officer shall not relieve the
Contractor from responsibility for any errors or omissions in
such drawings, nor from responsibility for complying with the
requirements of this contract, except with respect to
variations described and approved in accordance with (f}
below.
(f) If shop drawings show variations from the contract
raquirements, the Contractor shalt describe such variations in
writing, separate from the drawings, at the time of
submission. If the Architect approves any such variation and
the Contracting Officer concurs, the Contracting Officer shall
issue an appropriate modification to the coniract, except that,
if the variation is minor or does not involve a change in price
or in time of performance, a modification need not be issued.
(g) It shall be the responsibility of the Contractor to make
timely requests of the PHA for such large scale and full size
drawings, color schemes, and other additional information,
not already in his possession, which shall be
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)

required in the planning and production of the waork. Such

requests may be submitted as the nead arises, but each
such request shall be filed in ample time to permit
appropriate action to be taken by all parties involved so
as to avoid delay.

The Contractor shall submit to the Contracting Officer for
approval four copies {unless otherwise indicated) of all
shop drawings as called for under the various headings
of these specifications. Three sets (unless otherwise
indicated) of all shop drawings, will be retained by the
PHA and one set will be retumed to the Conltractor. As
required by the Contracting Officer, the Contractor, upon
completing the work under this contract, shail furmish a
complete set of all shop drawings as finally approved.
These drawings shall show all changes and revisions
made up to the time the work is completed and accepted.
This clause shall be included in all subcontracls at any tier,
It shall be the responsibility of the Contractor to ensure
that all shop drawings prepared by subcontractors are
submitted to the Contracting Officer.

10. As-Built Drawings

(a)

“As-built drawings,” as used in this clause, means
drawings submitted by the Contractor or subcontractor at

any tier to show the construction of a particular structure
or work as actually completed under the contract. “As-built
drawings” shall be synonymous with “Record

drawings.”

machinery and mechanical and other eguipment.
When required by this contract or by the Contracting
Officer, the Contractor shall also obtain the
Contracting Officer's approval of the material or
articles which the Contractor contemplates
incorporating into the work. When requesting
approval, the Contractor shall provide full information

concerning the material or articles, Machinery,
equipment, material, and articles that do not have the

required approval shall be installed or used at the risk
of subsequent rejection.

(2) When required by the specifications or the
Contracting Officer, the Contractor shall submit
appropriately marked samples (and certificates
related to them) for approval at the Contractor's
expense, with all shipping charges prepaid. The
Contractor shall label, or othenwise properiy mark on
the container, the material or product represented, its
place of origin, the name of the producer, the

Contractor's name, and the identification of the
construction project for which the material or product

is intended to be used,
(3) Certificates shall be submitted in triplicate, describing

each sample submitted for approval and cerfifyin
that the material, equipment or accessory complies

with contract requirements. The cerlificates shall
include the name and brand of the product, name of
manufacturer, and the location where produced.

(4) Approval of a sample shall not constitute a waiver of

(b) As required by the Contracting Officer, the Contractor the PHA right to demand full compliance with contract
shall provide the Contracting Officer accurate information requirements. Materials, equipment and accessories
to be used in the preparation of permanent as-built may be rejected for cause even though samples have
drawings. For this purpose, the Contractor shall record on been approved.
one set of contract drawings all changes from the (5} Wherever materials are required to comply with
installations originally indicated, and record final locations racognized standards or specifications, such
of underground lines by depth from finish grade and by specifications shall be accepted as establishing the
accurate horizontal offset distances to permanent surface technical qualities and testing methods, but shall not
improvements such as buildings, curbs, or edges of govern the number of tests required to be made nor
walks, modify other contract requirements. The Contracting

(¢) This clause shall be included in all subcontracts at any Officer may require laboratory test reports on items

tier. It shall be the responsibility of the Contractor to
ensure that all as-built drawings prepared by
subcontractors are submitted to the Contracting Officer.

11. Material and Workmanship

(a)

All equipment, material, and articles furnished under this
contract shall be new and of the most suitable grade for
the purpose intended, unless otherwise specifically
provided in this contract. References in the contract to
equipment, material, articles, or patented processes by
trade name, make, or catalog number, shall be regarded
as establishing a standard of quality and shall not be
construed as limiting competition. The Contractor may, at
its option, use any equipment, material, article, or
process that, in the judgment of, and as approved by the
Contracting Officer, is equal to that named in the
speacifications, unless otherwise specifically provided in
this contract.

submitted for approval or may approve materials on

the basis of data submitted in certificates with

samples. Check tests will be made on materials
delivered for use only as frequently as the Contracting

Officer determines necessary to insure compliance of
materials with the specifications. The Contractor will

assume all costs of retesting materials which fail to

meet contract requirements and/or testing materials

offered in substitution for those found deficient.

(6) After approval, samples will be kept in the Project
office until completion of work. They may be built into
the work after a substantial quantity of the materials
they represent has been built in and accepted.

(c) Requirements conceming lead-based paint. The

Contractor shall comply with the requirements concerning

lead-based paint contained in the Lead-Based Paint
Poisoning Prevention Act (42 U.5.C. 4821-4846) as

implemented by 24 CFR Part 35.

{b) Approval of equipment and materials. 12. Permits and Codes

{1} The Contractor shall obtain the Contracting Officer's

approval of the machinery and mechanical and other {a} The Contractor shall give all notices and comply with all

equipment to be incorporated into the work. When
requesting approval, the Contractor shall furnish to the

Contracting Officer the name of the manufacturer, the
model number, and other information concerning the

performance, capacity, nature, and rating of the

applicable laws, ordinances, codes, rules and regulations.
Notwithstanding the requirement of the Contractor to
comply with the drawings and specifications in the
contract, all work installed shall comply with all applicable

codes and regulations as amended by any
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waivers. Before installing the work, the Contractor shall
examine the drawings and the specifications for
compliance with applicable codes and regulations

bearing on the work and shall immediately report any
discrepancy it may discover to the Contracting Officer.
Where the requirements of the drawings and
specifications fail to comply with the applicable code or
regulation, the Contracting Officer shall modify the
contract by change order pursuant to the clause entitled
Changes herein to conform to the code or regulation.

{b) The Contractor shall secure and pay for all parmits, fees,

and licenses necessary for the proper execution and
completion of the work. Where the PHA can arrange for
the issuance of all or part of these permits, fees and
licenses, without cost to the Contractor, the contract
amount shall be reduced accordingly.

13. Health, Safety, and Accident Prevention

(a) In performing this contract, the Contractor shall:

™1

(2)
(3

)

Ensure that no laborer or mechanic shall be required
to work in surroundings or under working conditions
which are unsanitary, hazardous, or dangerous to
his/her health and/or safety as determined under
construction safety and health standards promulgated
by the Secretary of Labor by regulation;

Protect the lives, health, and safety of other persons;
Prevent damage to property, materials, supplies, and
equipment; and,

Avoid work interruptions.

{b) For these purposes, the Contractor shall:

{n

)

Comply with regulations and standards issued by the
Secrelary of Labor at 29 CFR Part 1926, Failure to
comply may result in imposition of sanctions pursuant
to the Contract Work Hours and Safety Standards Act
(Public Law 91-54, 83 Stat. 96), 40 U.S.C. 3701 et
seq., and

Include the terms of this clause in every subcontract
s0 that such terms will be binding on each
subcontractor,

(c) The Contractor shall maintain an accurate record of

exposure data on all accidents incident to work performed
under this contract resulting in death, traumatic injury,
cccupational disease, or damage to property, materials,
supplies, or equipment, and shall report this data in the
%a&ner prescribed by 29 CFR Part

{d) The Contracting Officer shall notify the Contractor of any

(e) The Contractor shall be responsible for its subcontractors’

noncompliance with these requirements and of the
corrective action required. This notice, when delivered to
the Contractor or the Contractor's representative at the
site of the work, shall be deemed sufficient notice of the
noncompliance and corrective action required. After
raceiving the notice, the Contractor shall immediately
take corrective action. If the Contractor fails or refuses to
take corrective action promptly, the Contracting Officer
may issue an order stopping all or part of the work until
satisfactory corrective action has been taken. The
Contractor shall not base any claim or request for

equitable adjustment for additional time or money on any
stop order issued under these circumstances.

compliance with the provisions of this clause. The
Contractor shall take such action with respect to any

subcontract as the PHA, the Secretary of Housing and
Urban Development, or the Secretary of Labor shall

direct as a means of enforcing such provisions.

14. Temporary Heating

The Contractor shall provide and pay for temporary
heating, covering, and enclosures necessary to properly
protect all work and materials against damage by
dampness and cold, to dry out the work, and to facilitate
the completion of the work. Any permanent heating
equipment used shall be turned over to the PHA in the
condition and at the time required by the specifications.

15. Availability and Use of Utility Services

(a) The PHA shall make all reasonably required amounts of
utilities available to the Contractor from existing outlets
and supplies, as specified in the contract. Unless
otherwise provided in the contract, the amount of each

utility service consumed shall be charged to or paid for by
the Contractor at prevailing rates charged to the PHA or,

whaere the utility is produced by the PHA, at reasonable
rates determined by the Contracting Officer. The
Contractor shall carefully conserve any utilities furnished

without charge.
(b) The Contractor, at its expense and in a manner

satisfactory to the Contracting Officer, shall install and
maintain all necessary temporary connections and
distribution lines, and all meters required to measure the
amount of each utility used for the purpose of

determining charges. Before final acceptance of the work
by the PHA, the Contractor shall remove all the

temporary connections, distribution lines, meters, and
associated paraphemalia.

16. Protection of Existing Vegetation, Structures,
Equipment, Utilities, and Improvements

{a) The Contractor shall preserve and protect all structures,
equipment, and vegetation (such as trees, shrubs, and
grass) on or adjacent to the work site, which are not to be
removed under this contract, and which do not
unreasonably interfere with the work required under this
confract.

(b} The Contractor shall only remove traes when specifically
authorized to do so, and shall avoid damaging vegetation
that will remain in place. If any limbs or branches of trees
are broken during performance of this contract, or by the
careless operation of equipment, or by workmen, the
Contractor shall trim those limbs or branches with a clean
cut and paint the cut with a tree-pruning compound as
directed by the Contracting Officer.

{c) The Contractor shall protect from damage all existing
improvements and utilities (1) at or near the work site and
{2) on adjacent property of a third party, the locations of
which are made known to or should be known by the
Contractor. Prior to disturbing the ground at the
construction site, the Contractor shall ensure that all
underground utility lines are clearly marked.

(d) The Coniractor shall shore up, brace, underpin, secure,
and protect as necessary all foundations and ather parts
of existing structuras adjacant to, adjoining, and in the
vicinity of the site, which may be affected by the
excavations or other operations connected with the

construction of the project.
{e) Any equipment temporarily removed as a result of work

under this contract shall be protected, cleaned, and
replaced in the same condition as at the time of award of

this contract.
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{f) New work which connects to existing work shall
correspond in all respects with that to which it connects
and/or be similar to existing work unless otherwise
required by the specifications.

(g} No structural members shall be altered or in any way

weakened without the written authorization of the

Contracting Officer, unless such work is clearly specified
in the plans or specifications.

If the removal of the existinlg( work exposes discolored or
unfinished surfaces, or work out of alignment, such

surfaces shall be refinished, or the material replaced as

necessary to make the continuous work uniform and
harmonious. This, however, shall not be construed to

require the refinishing or reconstruction of dissimilar
finishes previously exposed, or finished surfaces in good
cendition, but in different planes or on different levels

(h

=ty

Construction when brought together by the removal of intervening

work, unless such refinishing or reconstruction is
spacified in the plans or specifications.

{i) The Contractor shall give all required notices to any
adjoining or adjacent property owner or cther party before
the commencement of any work,

() The Contractor shall indemnify arx save harmless the
PHA from any damages on account of settlement or the
loss of lateral support of adjoining property, any damages
from changes in topogra réy affacting drainage, and from
all loss or expense and all damages for which the PHA
may become liable in consequence of such injury or
damage to adjoining and adjacent structures and their
premises.

(k) The Contractor shall repair any damage to vegetation,
structures, equipment, utilities, or improvements,
including those that are the property of a third party,
resulting from failure to comply with the requirements of
this contract or failure to exercise reasonable care in
performing the work. If the Contractor fails or refuses to
repair the damage promptly, the Contracting Officer may
have the necessary work performed and charge the cost
to the Contractor,

17. Temporary Buildings and Transportation of Materials

(a) Temporary buildings (e.g., storage sheds, shops, offices,
sanitary facilities) and utilities may be erected by the
Contractor only with the approval of the Contracting
Officer and shall be built with labor and materials
fumnished by the Contractor without expense to the PHA.
The temporary buildings and utilities shall remain the
property of the Contractor and shall be removed by the

Contractor at its expense upon completion of the work.
With the written consent of the Contracting Officer, the

buildings and utilities may be abandoned and need not

be removed.

The Contractor shall, as directed by the Contracting
Officer, use only established roadways, or use temporary

roadways constructed by the Contractor when and as
authorized by the Contracting Officer. When materials are

transported in prosecuting the work, vehicles shall not be

loaded beyond the loading capacity recommended by the
manufacturer of the vehicle or prescribed by any federal,

state, or local law or regulation. When it is necessary to

cross curbs or sidewalks, the Contractor shall protect them
from damage. The Contractor shall repair or pay for the

repair of any damaged curbs, sidewatks, or roads.

18. Clean Alr and Water

(b

—

The contactor shall comply with the Clean Air Act, as
amended, 42 USC 7401 et seq., the Federal Water
Pollution Control Water Act, as amended, 33 U.S.C. 1251
et seq., and standards issued pursuant thereto in the
facilities in which this contract is to be performed.

19. Energy Efficlency

The Contractor shall comply with mandatory standards
and policies relating to energy efficiency which are

contained in the energy conservation plan issued in

compliance with the Energy Policy and Conservation Act
(Pub.L. 94-163) for the State in which the work under the

contract is performed.

20. Inspection and Acceptance of

(@) Definitions. As used in this clause -
1) “Acceptance” means the act of an authorized

representative of the PHA by which the PHA approves
and assumes ownership of the work performed under this
contract. Acceptance may be partial or complete.

{2) "Inspection” means examining and testing the work
performed under the contract {including, when
appropriate, raw materials, equipment, components, and
intermediate assemblies) to determine whether it
conforms to contract requirements,

(3) “Testing” means that element of inspection that
determines the properties or elements, including
functional operation of materials, equipment, or their
components, by the application of established scientific
principles and procedures.

(b} The Contractor shall maintain an adequate inspection
system and perform such inspections as will ensure that
the work performed under the contract conforms to
contract requirements. All work is subject to PHA
inspection and test at all places and at all reasonable
times before acceptance to ensure strict compliance with
the terms of the contract.

(c) PHA inspections and tests are for the sole benefit of the
PHA and do not: {1) relieve the Contractor of
responsibility for providing adequate guality control
measures; (2) relieve the Contractor of responsibility for

loss or damage of the material before acceptance; (3)
constitute or imply acceptance; or, {4) affect the

continuing rights of the PHA after acceptance of the

completed work under paragraph (j) below.

{d) The presence or absence of the PHA inspector does not
relieve the Contractor from any contract requirement, nor
is the inspector authorized to change any term or
condition of the specifications without the Contracting
Officer's written authorization. All instructions and
approvals with respect to the work shall be given to the

Contractor by the Contracting Cfficer.
{e) The Contractor shall promptiy furnish, without additional

charge, all facilities, labor, and material reasonably
needed for performing such safe and convenient

inspections and tests as may be required by the

Contracting Officer, The PHA may charge ta the
Contractor any additional cost of inspection or test when

work is not ready at the time specified by the Contractor

for inspection or test, or when prior rejection makes
rainspection or retest nacessary. The PHA shall perform

all inspections and tests in a manner that will not

unnecessarily delay the work. Special, full size, and
performance tests shall be performed as described in the

contract.
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() The PHA may conduct routine inspections of the
construction site on a daily basis.

{9) The Contractor shall, without charge, replace or comrect
work found by the PHA not to conform to contract
requiraments, unless tha PHA decides that it is in its
interest to accept the work with an appropriate
adjustment in contract price. The Contractor shall
promptly segragate and remove rejected material from
the premises.

(h) If the Contractor does not promptly replace or comrect
rejected work, the PHA may (1) by contract or otherwise,
replace or correct the work and charge the cost to the
Contraclor, or (2) terminate for default the Contractor's
right to proceed.

(i) If any work requiring Inspection is covered up without ap-
proval of the PHA, it must, if requested by the Contracting
Officer, be uncovered at the expense of the Contractor, If
at any time before final acceptance of the entire work, the

Construction PHA considers it necessary or advisable, to examine

work already completed by removing or tearing it out, the
Contractor, shall on request, promptly furnish all
necessary facilitios, labor, and material. If such work is

found to be defective or nonconforming in any material
respeact due to the fault of the Contractor or i

subcontractors, the Contractor shall defray all the
expenses cf the examination and of satisfactory
reconstruction. If, however, such work is found to meet
the requirements of the contract, the Contracting Officer

shall make an equitable adjustment to cover the cost of
the examination and reconstruction, including, if

completion of the work was thereby delayed, an
extension of time.,

(i} The Contractor shall notify the Contracting Officer, in
writing, as to the date when in its opinion all or a
designated portion of the work will be substantially
complated and ready for inspection. If the Architect
determines that the state of preparedness is as
represented, the PHA will promptly arrange for the

inﬁpeciion. Unless otherwise specified in the contract, the
PHA shall accept, as soon as practicable after completion

and inspection, all work required by the contract or that

portion of the work the Contracting Officer determines and
designates can be accepted separately. Acceptance shall

be final and conclusive except for latent defects, fraud,
gross mistakes amounting to fraud, or the PHA's right
under any warranty or guarantee.

21. Use and Possesslon Pror to Complation

{a) The PHA shall have the right to take possession of or use
any completed or partially completed part of the work.
Before taking possession of or using any work, the
Contracting Officer shall furnish the Contractor a list of
items of work remaining to be performed or corrected on
those portions of the work that the PHA intends to take
possession of or use. However, failure of the Contracting
Officer to list any item of work shall not relieve the
Contractor of responsibility for complying with the terms of
the contracl. The PHA's possession or use shall not be

deemed an acceptance of any work under the contract.
(b) White the PHA has such possession or use, the

Contracior shall be relisved of the responsibility for (1) the
loss of or damage to the work resulting from the PHA's

possession or use, notwithstanding the terms of the
clause entitled Permits and Codes herein; {2) all

maintenance costs on the areas occupied; and, (3)
furishing heat, light, power, and water used in the areas

occupied without proper remuneration therefore. If prior
possession or use by the PHA delays the progress of the
work or causes additional expense to the Contractor, an

equitable adjustment shall be made in the contract price
or the time of completion, and the contract shall be
modified in wriling accordingly.

22. Warranty of Title

The Contractor warrants good title to all materials,
supplies, and equipment incorporated in the work and
agrees to deliver the premises together with all
improvements thereon free from any claims, liens or
charges, and agrees further that neither it nor any other
person, firm or corporation shall have any right to a lien
upon the premises or anything appurtenant thereto.

23. Warranty of

(a) In addition to any other warranties in this contract, the
Contractor warrants, except as provided in paragraph (j)
of this clause, that work performed under this contract
conforms to the contract requirements and is free of any
defect in equipment, material, or workmanship performed
by the Contractor or any subcontractor or supplier at any
tier. This warranty shall continue for a period of
{one year unless otherwise indicated) from the date of final
acceptance of the work. If the PHA takes possession of
any part of the work before final acceptance, this warranty
shalt continue for a period of (one year unless otherwise
indicated) from the date that the PHA takes
possession.

{b} The Contractor shall remedy, at the Contractor's
axpense, any failure to conform, or any defect. In
addition, the Contractor shall remedy, at the Contractor's
expense, any damage to PHA-owned or controlled real or
personal property when the damage is the result of—

(1) The Contractor’s failure to conform to contract require-
merts; or

(2) Any defacts of equipment, material, workmanship or
design fumished by the Contractor.

(c) The Contractor shall restore any work damaged in
fulfilling the terms and conditions of this clause. The
Contractor's warmranty with respect to work repaired or
replaced will run for {one year unless otherwise indicated)
from the date of repair or replacement.

(d) The Contracting Officer shall notify the Contractor, in
writing, within a reasonable time after the discovery of

any failure, defect or damage.

(e) If the Contractor fails to remedy any failure, defect, or
damage within a reasonable time after receipt of notice,
the PHA shall have the right to replace, repair or
otherwise remedy the failure, defect, or damage at the
Contractor's expense.

() With respect to all warranties, express or implied, from
subcontractors, manufacturers, or suppliers for work
performed and materials funished under this contract,
the Contractor shalk:

(1) Obtain all warranties that would be given in normal
commercial practice;

(2) Require all warranties o be executed in writing, for the
benefit of the PHA; and,

(3) Enforce all warranties for the benefit of the PHA.

{9) In the event the Coniractor's warrantnunder paragraph
(a) of this clause has expired, the PHA may bring suit at
its own expense to enforce a subcontractors,
manufacturer's or supplier's warranty.
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(h) Unless a defect is caused by the negligence of the

0]

)

Contractor or subcontractor or supplier at any tier, the
Contractor shall not be liable for the repair of any defect of
material or design fumished by the PHA nor for the repair
of any damage that results from any defect in PHA
furnished material or design,
Notwithstanding any provisions herein to the contrary, the
establishment of the time periods in paragraphs (a) and
¢) above relate only to the specific obligation of the
ontractor to corract the work, and have no relationship
to the time within which its obligation to comply with the
contract may be sought to be enforced, nor to the time
within which proceedings may be commenced to
establish the Contractor’s liability with respect to its
obligation other than specifically to correct the work.
This warranty shall not limit the PHA's rights under the
Inspection and Acceptance of Construction clause of this
contract with respect to latent defects, gross mistakes or
fraud.

24, Prohibition Against Liens

The Contracter is prohibited from placing a lien on the

PHA's property. This prohibition shall apply to all
subcontractors at any tier and all materials suppliers.

Administrative Requirements

25. Contract Period

26.

this contract within calendar days of the
effective date of the contract, or within the time schedule

established in the notice to proceed issued by the
Contracting Officer.

Order of Provisions

accordance with the terms and conditions of the

27,

tn the event of a conflict between these General
Conditions and the Specifications, the General

Conditions shall prevail. In the event of a conflict between

the contract and any applicable state or local law ar
regulation, the state or local law or regulation shall
prevail, provided that such state or local law or regulation

does not conflict with, or is less restrictive than applicable

federal law, regulation, or Executive Order. In the event of

such a conflict, applicable federal law, regulation, and
Executive Order shall prevail.

Payments

retain ten (10) parcent of the amount of progress
(a} The PHA shall pay the Contractor the price as provided in

(b)

()

this contract.
The PHA shall make progress payments approximately
every 30 days as the work proceeds, on estimates of

work accomplished which meets the standards of quality
established under the contract, as approved by the

Contracting Officer. The PHA may, subject to written

determination and atpprovai of the Contracting Cfficer,
make more frequent payments to contractors which are

qualified small businesses.
Before the first progress payment under this contract, the

Contractor shall furnish, in such detail as requested by
the Contracting Officer, a breakdown of the total contract

price showing the amount included therein for each
principal category of the work, which shall substantiate
the payment amount requested in order to provide a

basis for determining progress payments. The breakdown
shall be approved by the Contracting Officer and must be
acceptable to HUD. If the contract covers more than one
grojecl, the Contractor shall fumish a separale

raakdown for each. The values and quantities employed
in making up this breakdown are for detarmining the
amount of progress payments and shall not be construed
as a basis for additions to or deductions from the contract

price. The Contractor shall prerate its overhead and profit
over the construction period of the contract.

{d) The Contractor shall submit, on forms provided by the

PHA, periodic estimates showing the value of the work
performed during each period based upon the approved

submitted not later than days in advance of

the date set for payment and are subject to correction and
revision as required. The estimates must be approved by

the Contracting Officer with the concurrence of the
Architect prior to payment. If the contract covers more

than one project, the Contractor shall fumnish a

separate progress payment estimate for each.

() Along with each request for progress payments and the

required estimates, the Contractor shall furnish the

following certification, or payment shall not be made: |
ﬁ?a?-reby certify, to the best of my knowledge and belief,

{1) The amounts requested are only for performance in

accordance with the specifications, terms, and
conditions of the contract;

{2) Payments to subcontractors and suppliers have been
made from previous payments received under the

contract, and timely payments will be made from the
proceeds of the payment covered by this certification,

in accordance with subcontract agreements; and,
(3) This request for progress payments does not include

any amounts which the prime contractor intends to
withhold or retain from a subcontractor or supplier in

subcontract,
Name:
Title:

Date:

(f) Except as otherwise provided in State law, the PHA shall

payments until completion and acceptance of all work
under the contract; except, that if upon completion of 50
percent of the work, the Contracting Officer, after
consuilting with the Architect, determines that the

Contractor's performance and progress are satisfactory,
the PHA may make the remaining payments in full for the

work subsequently completed. if the Contracting Officer

subsequently determines that the Contractor’s
performance and progress are unsatisfactory, the PHA

shall reinstate the ten {10) percent {or other percentage
as provided in State law) retainage until such time as the

Contracting Officer determines that performance and
progress are satisfactory.

{g) The Contracting Officer may authotize material delivered

on the site and preparatory work done to be taken into
consideration when computing progress payments.
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Material delivered to the Contractor at locations other than
the site may also be taken into consideration if the
Contractor furnishes satisfactory evidence that (1) it has
acquired tille to such material; (2) the material is properly
stored in a bonded warehouss, storage yard, or similar
suitable place as may be approved by the Contracting
Officer; (3) the material is insured to cover its full value;
and (4) the material will be used to perform this contract,
Before any progress payment which includes deliverad
material is made, the Contractor shall furnish such
documentation as the Contracting Officer may require to
assure the protection of the PHA's interest in such
materials. The Contractor shall remain respensible for

such stored material notwithstanding the transfer of title
to the PHA.

(h) All material and work covered by progress paymenis

made shall, at the time of payment become the sole
property of the PHA, but this shall not be construed as (1)
relieving the Contractor from the sole responsibility for all

material and work 0l.;pon which payments have been made
or the restoration of any damaged work; or, (2) waiving the

right of the PHA to require the fulfilment of all of the terms

of the contract. In the event the work of the Contractor has
been damaged by other contractors or persons cther than

employees of the PHA in the course of their employment,
the Contractor shall restore such damaged work without
cost to the PHA and to seek redress for its damage only

from those who directly
caused il.

(i} The PHA shall make the final payment due the Contractor

under this contract after (1) completion and final
acceptance of all work; and (2) presentation of release of
all claims against the PHA arising by virtue of this contract,

other than claims, in stated amounts, that the Contractor
has specifically excepted from the operation of the release.

Each such exception shall embrace no mora than one
claim, the basis and scope of which shall be clearly
defined. The amounis for such excepted claims shall not
be included in the request for final payment. A release may

also be requirad of the assignee if the Coniractor's claim to
amounts payable under this contract

has been assigned.

(i) Prior to making any payment, the Contracling Officer may

require the Coniractor to furnish receipts or other

evidence of payment from all persons performing work
and supplying material to the Contractor, if the
Contracting Officer determines such evidence is

necessary to substantiate claimed costs.

{k) The PHA shall not; (1) determine or adjust any claims for

payment or di?utes arising there under between the
Contractor and its subcontractors or material suppliers;

or, (2) withhold any moneys for the protection of the
subcontractors or material suppliers. The failure or
refusal of the PHA to withhold moneys from the
Contractor shall in nowise impair the obligations of any
surety or sureties under any bonds fumished under this
contract.

responsibilities of the parties (e.g., change in the PHA
address). All other contract modifications shall be in the
form of supplemental agreements signed by the
Contractor and the Contracting Officer.

(c) When a proposed medification requires the approval of

HUD pricr to its issuance (e.g., a change order that
exceads the PHA's approved threshold), such
modification shall not be effective until the required
approval is received by the PHA.

29. Changes

{a} The Contracting Officer may, at any time, without notice

to the sureties, by written order designated or indicated
to be a change order, make changes in the work within

the general scope of the contract including changes:

{1) In the specifications {including drawings and designs);

(2) In the method or manner of performance of the work;

(3) PHA-fumnished facilities, equipment, materials,
services, or site; or,

{4} Directing the acceleration in the perfermance of the
work.

(b) Any other writien order or oral order (which, as used in

this paragraph (b), includes direction, instruction,
interpretation, or determination) from the Contracting
Officer that causes a change shall be freated as a
change order under this clause; provided, that the
Contractor gives the Contracting Officer written notice
stating (1) the date, circumstances and source of the
arder and (2) that the Contracter regards the order as a

change order.

{c) Except as provided in this clause, no order, statement or

conduct of the Contracting Officer shall be treated as a
change under this clause or entitle the Contractor to an
equitable adjustment.

(d) if any change under this clause causes an increase or

decrease in the Contractor’s cost of, or the time required
for the performance of any part of the work under this
contract, whether or not changed by any such order, the

Contracting Officer shall make an equitable adjustment
and modify the contract in writing. However, except for a

adjustrment based on defactive specifications, no proposal
for any change under paragraph (b} above shall be
allowed for any costs incurred more than 20 days (5 days

for oral orders) before the Contractor gives written notice
as required. In the case of defective specifications for

which the PHA is responsibie, the equitable adjustment
shall include any increased cost reasonably incurred by
the Contractor in attempting to comply with

the defective specifications.

(&) The Contractor must assert its right to an adjustment

under this clause within 30 days after (1) receipt of a
written change order under paragraph (a) of this clause,
or {2) the fumnishing of a written notice under paragraph
(b} of this clause, by submitting a written statement
describing the general nature and the amount of the
proposal. If the facts justify it, the Contracting Officer may
extend the period for submission. The proposal may he

28. Contract Modifications inctuded in the notice required under paragraph (b)
above. No proposal by the Contractor for an equitable
adjustment shall be allowad if asserted after final
ayment under this contract.

{0 Tﬂe Contractor’s written proposal for equitable
adjustment shall be submitted in the form of a lump sum
proposal supported with an itemized breakdown of all
increases and decreases in the contract in at least the
following details:

(a) Only the Contracting Officer has authority to modify any

term or condition of this contract. Any contract
maodification shall be authorized in writing.

(b) The Contracting Officer may modify the confract
unilaterally {1) pursuant to a specific authorization stated
in a contract clause (e.g., Changes); or (2) for
administrative matters which do not change the rights or
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(n Direct Costs. Materials (list individual items, the

quanligry and unit cost of each, and the aggregate
cost); Transportation and delivery costs associated

with materials; Labor breakdowns by hours or unit
costs (identified with specific work to be performed);
Construction equipment exclusively necessary for the

change; Costs of preparation and/f or revision to shop
drawings resulting from the change; Worker's

Compensation and Public Liability Insurance;
Employment taxes under FICA and FUTA; and, Bond
Coslts when size of change warrants revision.

2) Indirect Costs. Indirect costs may include overhead,
general and administrative expenses, and fringe
benefits not normally treated as direct costs.

(3) Profit. The amount of profit shall be negotiated and
may vary according to the nature, extent, and
compiexity of the work required by the change. The

altowability of the direct and indirect costs shall be
determined in accordance with the Contract Cost
Principles and Procedures for Commercial Firms in Part
31 of the Federal Acquisition Regulation (48 CFR 1-31),
as implemented by HUD Handbook 2210.18, in effect on

the date of this contract. The Contractor shall not be
allowed a profit on the profit received by any

subcontractor. Equitable adjustments for deleted work

shall include a credit for profit and may include a credit for
indirect costs. On proposals covering both increases and

decreases in the amount of the contract, the application of

indirect costs and profit shall be on the net-change in
direct costs for the Contractor or subcontractor
performing the work.

(g) The Contractor shall include in the proposal its request
for time extension (if any), and shall include sufficient

information and dates to demonstrate whether and to

what extent the change will delay the completion of the
contract in its entirety.

{h) The Contracting Officer shall act on proposals within 30
days after their receipt, or notify the Contractor of the
date when such action will be taken.

(i) Failure to reach an agreement on any proposal shall be a
dispute under the clause entitled Disputes herein.
Nothing in this clause, however, shall excuse the
Contractor from proceeding with the contract as changed.

(i) Except in an emergency endangering life or property, no
change shall be made by the Contractor without a prior
order from the Contracting Officer.

30. Suspension of Work

(a) The Contracting Officer may order the Contractor in
writing to suspend, delay, or interrupt all or any part of the
work of this contract for the period of time that the

Caontracting Officer determines appropriate for the

convenience of the PHA,
(b) if the parformance of all or any part of the work is, for an

unreasonable peried of time, suspended, delayed, or
interrupted (1) by an act of the Contracting Officer in the
administration of this contract, or {2) by the Contracting
Officer’s failure to act within the time specified {or within a
reasonable time if not specified) in this confract an
adjustment shall be made for any increase in the cost of
performance of the contract {excluding profit) necessarily
caused by such unreasonable suspension, delay, or
interruption and the contract modified in writing
accordingly. However, no adjustment shall be made
under this clause for any suspension, delay, or

interruption to the extent that performance would have

been so suspended, delayed, or interrupled by any other
cause, including the fault or negligence of the Contractor
ar for which any equitable adjustment is provided for or
excluded under any cther provision of this contract.

{c) A claim under this clause shall not be allowed (1) for any
costs incurred more than 20 days before the Contractor

shall have notified the Contracting Officer in writing of
the act or failure to act involved (but this requirement

shall not apply as to a claim resulting from a suspension
order); and, (2) unless the claim, in an amount stated, Is
asserted in writing as soon as practicable after the
termination of the suspension, delay, or interruption, but
not later than the date of final payment under the
contract.

31. Disputes

(a) “Claim,” as used in this clause, means a written demand
or written asserlion by one of the contracting parties

seeking, as a matter of right, the payment of money in a
sum certain, the adjustment or interpretation of contract
terms, or other relief arising under or relating to the
contract. A claim arising under the contract, unlike a
claim rolating to the contract, is a claim that can be
resolved under a contract clause that provides for the
relief sought by the claimant. A voucher, invoice, or other
routine request for payment that is not in dispute when
submitted is not a claim. The submission may be
converted to a claim by complying with the requirements
of this clause, if it is disputed either as to liability or
amount or is not acted upon in a reasonable time.

(b) Except for disputes arising under the clauses entitled
Labor Standards - Davis Bacon and Related Acts, herein,

all disputes arising under or refating to this contract,
including any claims for damages for the alleged breach
thereof which are not disposed of by agreement, shall be
resolved under this clause.

(¢) All claims by the Contractor shall be made in writing and
submitied to the Contracting Officer for a written decision,

A claim by the PHA against the Contractor shall be
subject to a written decision by the Contracting Officer.

{d) The Contracting Officer shall, within 60 {unless otherwise
indicated) days after receipt of the request, decide the
claim or nofify the Contractor of the date by which the
decision will be made.

{e) The Contracting Officer's decision shall be final unless

the Contractor {1) appeals in writing to a higher level in
the PHA in accordance with the PHA's policy and

procedures, (2} refers the appeal to an independent
mediator or arbitrator, or (3} files suit in a court of
competent jurisdiction. Such appeal must be made within
(30 unless otherwise indicated) days after receipt of the
Contracting Officer's decision.

{f) The Contractor shall proceed diligently with performance
of this contract, pending final resolution of any request for

relief, claim, appeal, or action arising under or relating to
the contract, and comply with any decision of the

Contracting Officer.
32. Default

(a} If the Contractor refuses or fails to prosacute the work, or
any separable part thereof, with the diligence that will
insure its completion within the time specified in this
contract, or any extension thereof, or fails to complete
said work within this time, the Contracting Officer may, by

written notice to the Contractor, terminate the right to
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proceed with the work {or separable part of the work) that
has been delayed. In this event, the PHA may take over
the work and complete it, by contract or otherwise, and
may take possession of and use any materials,
equipment, and plant on the work site necessary for
completing the work. The Contractor and its sureties shall
be liable for any damage to the PHA resulting from the
Convenience Contractor's refusal or faillure to complete the work within

the specified time, whether or not the Contractor’s right to
proceed with the work is terminated. This liability includes

any increased costs incurred by the PHA in completing

the work.
{b) The Contractor's right to proceed shall not be terminated

or the Contractor charged with damages under this
clause if—
The delay in completing the work arises from
unforeseeable causes beyond the control and without

the fault or negligence of the Contractor. Examples of
such causes include (i) acts of God, or of the public

enemy, (i) acts of the PHA or other governmental
entity in aither its sovereign or contractual capacity,
(iii} acts of another contractor in the performance of a
conlract with the PHA, (iv) fires, (v) floods, (vi}
epidemics, (vii) quarantine restrictions, {viii) strikes,
{ix) freight embargoes, (x) unusually severe weather,
or {xi) delays of subcontractors or suppliers at any tier
arising from unforeseeable causes beyond the control
and without the fault or negligence of both the
Contractor and the subcontractors or suppliers; and
The Contractor, within days (10 days unless otherwise
indicated) from the beginning of such delay (unless
exiended by the Contracting Officer) notifies the
Contracting Officer in writing of the causes of delay.
The Contracting Officer shall ascertain the facts and
the extent of the delay. If, in the judgment of the
Contracting Officer, the findings of fact wamrant such
action, time for completing the work shall be extended
by written medification to the contract. The findings of
the Contracting Officer shall be reduced to a written

decision which shall be subject to the provisions of
the Disputes clause of this contract,

(c) If, after termination of the Contraclor's right to proceed, it
is determined that the Contractor was not in default, or
that the defay was excusable, the rights and obligations
of the parties will be the same as if the termination had
been for convenience of the PHA.

(1

(2)

33. Liquidated Damages

{a

—

If the Contractor fails to complete the work within the time
specified in the contract, or any extension, as specified in
the clause entitled Default of this contract, the Contractor
shall pay to the PHA as liquidated damages, the sum of
$ Contracting Officer insert amount] for
each day of delay. If different completion dates are
specified in the contract for separate parts or stages of the
waork, the amount of liquidated damages shall be
assessed on those parts or stages which are delayed. To
the extent that the Contractor's delay or nonperformance
is excused under another clause in this contract,
liquidated damages shall not be duse the PHA. The
Contractor remains liable for damages caused other than
by delay.

If the PHA terminates the Contractor's right to proceed,
the resulting damage will consist of liquidated damages
until such reasonable time as may be required for final

{b

—

completion of the work together with any increased costs
occasioned the PHA in completing the work.

{c) If the PHA does not terminate the Contractor's right to

proceed, the resulting damage will consist of liquidated
damages until the work is completed or accepted.

34. Temmination for

{a} The Contracting Officer may terminate this contract in

whole, or in part, whanever the Contracting Officer
determinas that such termination is in the best intarest of

the PHA. Any such termination shall be effected by
delivery to the Contractor of a Notice of Tarmination

specifying the extent to which the performance of the
work under the contract is terminated, and the date upon

which such termination becomes effective.

(b} If the performance of the work is terminated, either in

whole or in Eart, the PHA shall be liable to the Contractor
for reasonable and proper costs resulting from such

termination upon the receipt by the PHA of a properly
presented claim setting out in detail: {1) the total cost of
the wark performed to date of termination less the total
amount of contract payments made to the Contractor; (2)
the cost {including reascnable profit) of settling and
paying claims under subcontracts and material orders for
work performed and materials and supplies delivered to
the site, payment for which has not been made by the
PHA to the Contractor or by the Contractor to the
subcontractor or supplier; (3) the cost of preserving and
protecting the work already performed until the PHA or

assignee takes possession thereof or assumes
responsibility therefore; (4) the actual or estimated cost of

legal and accounting services reasonably necessary to
prepare and present the termination claim to the PHA,;
and (5} an amount constituting a reasonable profit on the

value of the work performed by the Contractor.

(¢) The Contracting Officer will act on the Contractor's claim

within days (60 days unless otherwise indicated) of
receipt of the Contractor's claim.

(d} Any disputes with regard to this clause are expressly

made stibject to the provisions of the Disputes clause of
this contract.

35. Assignment of Contract

The Contractor shall not assign or transfer any interest in
this contract; except that claims for monies due or to
become due from the PHA under the contract may be
assigned to a bank, trust company, or other financial
institution. Such assignments of claims shall only be
made with the written concurrence of the Contracting
Officer. If the Contractor is a partnership, this contract
shall inure to the benefit of the surviving or remaining
member(s) of such partnership as approved by the
Contracting Officer.

36. Insurance

{a) Before commencing work, the Contractor and each

subcontractor shall fumish the PHA with cerificates of
insurance showing the following insurance is in force and

will insure all operations under the Contract:
(1) Workers' Compensation, in accordance with state or

Territorial Workers' Compensation laws.

(2) Commercial General Liability with a combined single
limit for bodily injury and property damage of not less
than § [Contracting Officer insert amount]
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per occurrence to protect the Contractor and each
subcontractor against claims for bodily injury or death
and damage to the property of others. This shall cover

the use of all equipment, hoists, and vehicles
on the site(s) not covered by Automobile Liability

under (3) below. If the Contractor has a “claims made”
policy, then the following additional requirements
apply: the policy must provide a “retroactive date”
which must be on or before the
execution date of the Contract; and the extended
reporting period may not be less than five years
following the completion date of the Contract.

(3) Automobile Liability on owned and non -owned motor
vehicles used on the site(s) or in connection therewith

for a combined sig?Ie limit for bodily injury and
property damage of not less than $

{2) “Subcontractor® means any supplier, vendor, or firm
that furnishes supplies, materials, equipment, or
services to or for the Contractor or another
subcontractor.

{b) The Contractor shall not enter into any subcontract with
any subcontractor who has been temporarily denied
participation in a HUD program or who has been
suspended or debarred from participating in contracting
programs by any agency of the United States
Gavernment or of the state in which the work under this
contract is to be performed.

{c) The Contractor shall be as fully responsible for the acts or
omissions of its subcontractors, and of persons either
directly or indirectly employed by them as for the acls or

omissions of persons directly employed by the
Contractor,

[Contracting Officer insert amount] per occurrenca,

{b) Before commencing work, the Contractor shall furnish the
PHA with a certificate of insurance evidencing that
Builder's Risk (fire and extended ooveragez Insurance on
all work in place and/or materials stored at the building
site(s), including foundations and building equipment, is
in force. The Builder's Risk Insurance shall be for the
benefit of the Contracter and the PHA as their interests

may appear and sach shall be named in the policy or
paliciss as an insured. The Contractor in installing

equipment supplied by the PHA shall cany insurance on
such equipment from the time the Contractor takes
possession thereof until the Contract work is accepted by
the PHA. The Builders Risk Insurance need not be
carried on excavations, piers, footings, or foundations
unti! such time as work on the superstructure is started. |t
need not be carried on landscape work. Folicies shall
furnish coverage at all times for the full cash value of all
comptleted construction, as well as materials in place
and/or stored at the site(s), whether or not partial
payment has been made by the PHA. The Contractor
may terminate this insurance on buildings as of the date
taken over for occupancy by the PHA. The Contractor is
not required to carry Builder's Risk Insurance for
modernization work which does not involve structural
alterations or additions and where the PHA's existing fire
and extendad coverage policy can be endorsed to
include such work,

(c) All insurance shall be carried with companies which are
financially responsible and admitted to do business in the
State in which the project is located. If any such
insurance is due to expire during the construction period,
the Contractor (including subcontractors, as applicable)
shall not permit the coverage to lapse and shall furnish
evidence of coverage to the Contracting Officer. All
certificates of insurance, as evidence of coverage, shall
provide that no coverage may be canceled or non-
renewed by the insurance company until at least 30 days
prior written notice has been given to the Contracting
Officer.

37. Subconfracts

(a) Definitions. As used in this contract -

(1) “Subcontract” means any contract, purchase order, or
other purchase agreement, including modifications and
change crders to the foregoing, entered into by a
subcontractor to furnish supplies, materials,
equipment, and services for the performance of the
prime contract or a subcontract.
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{d) The Contractor shall insert appropriate clauses in all
subcontracts to bind subcontractors to the terms and
conditions of this contract insofar as they are applicable
to the work of subcontractors.

{e) Nothing contained in this contract shall create any
contractual relationship betwean any subcontractor and

the PHA or between the subcontractor and HUD.

38 SHomen's Businoss Enarprse, and Libor Surplus
Area Firms

The Contractor shall take the following steps to ensure

that, whenever possible, subcontracts are awarded to
small business firms, minority firms, women's business
enterprises, and labor surplus area firms:

(@) Placing qualified small and minority businesses and
women's business enterprises on solicitation lists;

{b) Ensuring that small and minority businesses and
women's business enterprises are solicited whenever they
are potential sources;

(c) Dividing total requiremnents, when economically feasible,
inta smaller tasks or quantities 1o permit maximum
participation by small and minority businesses and women’s
business enterprises;

{d) Establishing delivery schedules, where the requirements
of the contract permit, which encourage participation by small
and mincrity businesses and women's business enterprises;
and

(e) Using the services and assistance of the U.S. Small
Business Administration, the Minority Business
Development Agency of the U.S. Depariment of

Commerce, and State and local governmental smalt
business agencies.

39. Equal Employmant Opportunity
During the performance of this contract, the Contractor/
Seller agrees as follows:
(a) The Contractor/Seller shall not discriminate against any
employee or applicant for employment because of of race color,
religion, sex, sexual orientation, gender identity, disability, or
national origin.

(b) The Contractor/Seller shall take affirmative action to
ensure that applicants are employed, and that employees
are treated during employment without regard to thair race,
calor, religion, sex, sexual orientation, gender identity,
disability, or national origin. Such action shall
include, but not be limited to, (1) employment, {2) upgrading
demotion, (4) transfer, (5) recruitment or
recruitment advertising, (6) layoff or termination, (7)
rates of pay or other forms of compensation, and (8)
selection for training,including apprenticeship
form HUD-5370 (1/2014)




(c) The Contraclor/Seller agrees to post in conspicucus places
available to employees and applicants for employment the notices
1o be provided by the Contracting Officer setting forth the
provisions of this nondiscrimination clause.
{d) The Contractor/Seller shall, in all solicitations or
advertisements for employees placed by or on behalf of the
Contractor/Seller, state that all qualified applicants will receive
consideration for employment without regard to race, color,
religion, sex, or national origin.
(e) The Contractor/Seller shall send, to each labor union or
representative of workers with which it has a collective
bargaining agreement or other contract or understanding, the
notice to be provided by the Contracting Officer advising the
tabor union or workers' representative of the Contractor's
commitments under this clause, and post copies of the notice
in conspicuous places available to employees and applicants
for employment.
{f) The Contractor/Seller shall comply with Executive Order
11248, as amended, and the rules, regulations, and orders of
the Secretary of Labor.
(g) The Contractor/Seller shall furnish all information and reports
required by Executive Order 11246, as amended, Section 503 of
the Rehabilitation Act of 1973, as amended, and by rules,
regulations, and orders of the Secretary of Labor, or pursuant
thereto. The Contractor/Seller shall permit
access to its books, records, and accounts by the
Secretary of Labor for purposes of investigation to
ascaertain compliance with such rules, regulations, and
orders.
{h) Inthe event of a that the Contracior/Seller is in noncompliance
with the nondiscrimination clauses of this contract or with any of
such rules, regulations, or orders, this contract may be canceled,
terminated or suspended in whole or in part and the
contractor/seller may be declared ineligible for further
Govemment contracts in accordance with procedures authorized
in Executive Order 11246 of September 24, 1965, and such other
sanctions may be imposed and remedies invoked as provided in
Executive Order 11246 of September 24, 1965, or by rule,
regulation, or order of the Secretary of Labor, or as otherwise
provided by law.

(Y The contractor/seller will include the provisiens of
paragraphs {a) through (h) in every subcontract or purchase
order unless exempted by rules, regulations, or orders of the
Secretary of Labor issued pursuant to section 204 of Executive
Order 11246 of September 24, 1965, so that such provisions
will be binding upon each sub[contractor/seller] or vendor. The
[contractor/seller] will take such action with respect to any
subcontract or purchase order as may be directed by the
Secretary of Labor as a means of enforcing such provisions in
cluding sanctions for noncompliance: Provided, however, that
in the event the [contractor/seller] becomes involved in, or is
threatened with, litigation with a subcontractor or vendor as a
result of such direclion, the [contractor/seller] may request the
United States to enter inte such litigation to protect the
interests of the United States.

{i) Compliance with the requirements of this clause shall be
to the maximum extent consistent with, but not in
derogation of, compliance with section 7(b) of the Indian
Self-Determination and Education Assistance Act and the
Indian Preference clause of this contract.

40. Employment, Training, and Contracting
Opportunities for Low-Income Persons, Section 3 of the
Houslng and Urban Davelopment Act of 1868.

(a) The work to be performed under this contract is subject to
the requirements of Section 3 of the Housing and Urban
Development Act of 1968, as amended, 12 U.5.C. 1701u (section
3). The purpose of section 3 is to ensure that employment and
other economic opportunities generated by HUD assistance or
HUD-assisted projects covered by Section 3, shall, to the greatest
extent feasible, be directed to low- and very low-income persons,
particularly persons who are recipients of HUD assistance for

housing.
(b) The parties to this contract agree to comply with HUD's
regulations in 24 CFR Part 75, which implement Section 3. As
avidenced by their execution of this contract, the parties to this
contract certify that they are under no contractual or other
impediment that would prevent them from complying with the
Part 75 regulations.
{¢) The contractor agrees to send to each labor organization
or representative of workers with which the contractor has a
collective bargaining agreement or other understanding, if any,
a notice advising the labor organization or workers'
representative of the contractor's commitments under this
section 3 clause and will post copies of the nolice in
conspicuous places at the work site where both employees and
appiicants for training and employment positions can see the
notice. The notice shall describe the Section 3 prioritization
requirements and shall state the minimum percentages of [abor
hour requirements established in the Benchmark Notice (FR-
6085-N-04).
{d) The contractor agrees to include this section 3 clause in
every subcontract subject to compliance with regulations in 24
CFR Part 75, and agrees to take appropriate action, as
provided in an applicable provision of the subcontract or in this
saction 3 clause, upon a finding that the subcontractor is in
violation of the regulations in 24 CFR Part 75. The contractor
will not subcontract with any subcontractor where the
contractor has notice or knowledge that the subcontractor has
been found in viclation of the regulations in 24 CFR Part 75.
{e) Noncompliance with HUD's regulations in 24 CFR Part 75
may result in sanctions, termination of this contract for default,
and debarment or suspension from future HUD assisted
contracts.
(i Contracts, subcontracts, grants, or subgrants subject to
Section 7(b} of the Indian Self-Determination and Education
Assistance Act (25 U.S.C. 5307(b)) or subject to fribal
preference requirements as authorized under 101(k) of the
Native American Housing Assistance and Self-Determination
Act (25 U.S.C. 4111(k}) must provide preferences in
employment, training, and business opportunities to Indians and
Indian organizations, and are therefore not subject to the
requirements of 24 CFR Part 75.
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41.

42,

@

(v)

45.

Interest of Members of Congress

Ne member of or delegate to the Congress of the United

States of America shall be admitled to any share or part of

this contract or to any benefit that may arise therefrom.

Interest of Members, Officers, or Employses and
Former Members, Officers, or Employpees

No member, officer, or employee of the PHA, no member
of the governing body of the locality in which the project
is situated, no member of the governing body of the
locality in which the PHA was activated, and no other
public official of such locality or localities who exercises

any functions or responsibilities with respect to the
project, shall, during his or her tenure, or for one year
thereafier, have any interest, direct or indirect, in this
contract or the proceeds thereof,

. Limitations on Payments made te Influence Certain

Federa! Financial Transactions

The Contractor agrees to comply with Section 1352 of
Title 31, United States Code which prohibits the use of
Acts Federal appropriated funds to pay any person for
influencing or atternpting to influence an officer or
employee of any agency, a Member of Congress, and
officer or employee of Congress, or an employee of a
Member of Congress in connection with any of the
following covered Federal actions: the awarding of any
Federal contract; the making of any Federal grant; the
making of any Federal loan; the entering into of any
cooperative agreement; or the madification of any
Federal contract, grant, loan, or cooperative agreement.
The Contractor further agrees to comply with the
requirement of the Act to furnish a disclosure (OMB
Standard Form LLL, Disclosure of Lobbying Activities) if
any funds other than Federal appropriated funds
{including profit or fee received under a covered Federal
fransaction) have been paid, or will be paid, to any person
for influencing or attempting to influence an officer or
employee of any agency, a Member of Congress, an
officer or employee of Congress, or an employee of a
Member of Congress in connection with a Federal
contract, grant, loan, or cooperative agreement.

. Royalties and Patents

The Contractor shall pay all royalties and license fees. It
shall defend ali suits or claims for infringement of any
patent rights and shall save the PHA harmless from loss
on account thereof; except that the PHA shall be
responsible for all such foss when a particular design,
process or the product of a particular manufacturer or
manufacturers is specified and the Contractor has no
reason to believa that the specified design, process, or
product is an infringement. If, however, the Contractor
has reason to believe that any design, process or product

specifiad is an infringement of a patent, the Contractor
shall promptly notify the Contracting Officer. Failure to
give such notice shall make the Contracter responsible
for resultant loss.

Examination and Retention of Contractor's Records

(a) The PHA, HUD, or Comptroller General of the United

States, or any of their duly authorized representatives
shall, until 3 years after final payment under this contract,

have access to and the right to examine any of the
Contractor's directly pertinent books, documents, papers,

or other records involving transactions related to this

contract for the purpose of making audit, examination,
excerpls, and transcriptions.

{b) The Contractor agrees to include in first-tier subcontracts

under this confract a clause substantially the same as
paragraph (a} above. “Subcontract,” as used in this

clause, excludes purchase orders not exceeding
$10,000.

(c) The periods of access and examination in paragraphs {a)

and (b) above for records relating to (1) arpeais under the
Disputes clause of this contract, (2) litigation or setllement
of claims arising from the perfermance of this contract, or
(3) costs and expenses of this contract 1o which the PHA,

HUD, or Comptrolter General or any of their duly
authorized representatives has taken exception shall
continue until disposition of such appeals, litigation,

claims, or exceptions.

46, Labor Standards - Davis-Bacon and Related

If the total amount of this contract exceeds $2,000, the
Federal labor standards set forth in the ctause below shall
apply to the development or construction work to be
performed under the contract.

(a) Minimum Wages.

{1) All laborers and mechanics employed under this
contract in the development or construction of the
project(s) involved will be paid unconditionally and not
less often than once a week, and without subsequent
deduction or rebate on any account (except such payroll
deductions as are permitted by regulalions issued by the
Secretary of Labor under the Copeland Act (29 CFR Part
3)), the full amount of wages and bona fide fringe benefits
{or cash equivalents thereof) due at time of payment
computed at rates not less than those contained in the
wage determination of the Secretary of Labor which is
attached hereto and made a part hereof, regardiess of
any contractual relationship which may be alleged to exist
between the Contractor and such iaborers and
mechanics. Contributions made or costs reasonably
anticipated for bona fide fringe benefits under Section
1(b){2) of the Davis-Bacon Act on behalf of laborers or
mechanics are considered wages paid to such laborers or
mechanics, subject to the provisions of 29 CFR
5.5(@¥1Xiv); also, regular contributions made or costs
incurred for more than a weekly period (but not less often
than quarterly) under plans, funds, or programs which
cover the regular weekly period, are deemed to be
constructively made or incurred during such weekly
period. Such laborers and mechanics shall be paid the
appropriate wage rate and fringe benefits in the wage
determination for the classification of work actually
performed, without regard to skill, except as provided in

29 CFR 5.5(a){4). Laberers or mechanics performing

work in more than one classification may be

compensated at the rate specified for each classification

for the time actually worked therein; provided, that the
employer's payroll records accurately set forth the time
spent in each classification in which work is performed. The
wage determination {including any additional classification
and wage rates conformed under 29 CFR 5.5{a)(1)(ii) and
the Davis-Bacon poster (WH-1321) shall
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be posted at all times by the Contractor and its
subcontractors at the site of the work in a prominent and
accessible place where it can be easily seen by the

workers,
{2) (i) Any class of laborers or mechanics, including

helpers, which is not listed in the wage
determination and which is to be employed under
the contract shall be classified in conformance with
the wage determination. HUD shall approve an
additional classification and wage rate and fringe
banefits therefor only when all the following criteria
have been met: (A) The work to be performed by
the classification requested is not performed by a
classification in the wage determination; and (B)
The classification is utilized in the area by the
construction industry; and (C) The proposed wage
rate, including any bona fide fringe benefits, bears
a reasonable relationship to the wage rates
conlained in the wage
determination.

{ii} If the Contractor and the laborers and mechanics
to be employed in the classification (if known), or

their representatives, and HUD or its designee
agree on the classification and wage rate

(including the amount designated for fringe
benefits where appropriate), a report of the action
taken shall be sent by HUD or its designee to the
Administrator of the Wage and Hour Division,
Employee Standards Administration, U.S.
Department of Labor, Washington, DC 20210.
The Administrator, or an authorized
representative, will approve, modify, or disapprove
every additionat classification action within 30 days
of receipt and so advise HUD or its designee or will
notify HUD or its designee within the 30-day pericd
that additional time is necessary.

iii) In the event the Contractor, the laborers or
mechanics to be employed in the classification or
their representatives, and HUD or its designee do
not agree on the proposed classification and wage
rate (including the amount designated for fringe
benefits, where appropriate), HUD or its designee

shali refer the questions, including the views of all
interested parties and the recommendation of HUD

or its designee, to the Administrator of the Wage
and Hour Divisien for determination. The
Administrator, or an authorized representative, will

issue a determination within 30 days of receipt and
so advise HUD or its designee or will notify HUD or

its designee within the 30-day period that

additional time is necessary.
(iv) The wage rate (including fringe benefits where

appropriate) determined pursuant to
subparagraphs (a)(2)(ii) or (iii) of this clause shall
be paid to all workers performing work in the
classification under this contract from the first day

on which work is performed in classification.
{3) Whenever the minimum wage rate prescribed in the

contract for a class of Jaborers or mechanics includes

a fringe benefit which is not expressed as an hourly
rate, the Contractor shall either pay the benefit as

stated in the wage determination or shall pay another

bona fide fringe benefit or an hourly cash equivalent
thareof.

(4} If the Contractor does not make payments to a trustee
or other third person, the Contractor may consider as

part of the wages of any laborer or mechanic the

amount of any costs reasonably anticipated in
providing bona fide fringe benefits under a plan or
program; provided, that the Secretary of Labor has
found, upon the written request of the Contractor, that
the applicable standards of the Davis-Bacon Act have
been met. The Secretary of Labor may require the
Contractor to set aside in a separate account assets

for the meeting of obligations under the plan or

pro?ram.
(b} Withholding of funds. HUD or its designee shall, upon its

own action or upon written request of an authorized

represantative of the Department of Labor, withhold or
cause to be withheld from the Contractor under this

contract or any other Federal contract with the same
prime Contractor, or any other Federally-assisted
contract subject to Davis-Bacon prevailing wage
requirements, which is held by the same prime
Contractor, so much of the accrued payments or
advances as may be considered necessary to pay
laborers and mechanics, including apprentices, trainees,
and helpers, employed by the Contractor or any
subcontractor the full amount of wages requirad by the

contract. In the event of failure to pay any laborer or
mechanic, including any apprentice, trainee, or helper,

employed or working in the construction or development
of the project, all or part of the wages required by the
contract, HUD or its designee may, after written notice to
the Contractor, take such action as may be necessary to
cause the suspension of any further payment, advance,
or guarantee of funds until such violations have ceased.
HUD or its designee may, after written notice to the
Contractor, disburse such amounts withheld for and on
account of the Contractor or subcontractor to the

respective employaes to whom they are due.

{c) Payrolls and basic records.

(1) Payrolls and basic records relating thereto shall be

maintained by the Contractor durin? the course of the
work and preserved for a period of three years

thereafter for all laborers and mechanics working in
the construction or development of the project. Such

records shall contain the name, address, and social
security number of each such worker, his or her

correct classificalion, hourly rates of wages paid
(including rates of contributions or costs anticipated

for bona fide fringe benefits or cash equivalents
theraof of the types described in section 1{b){2)(B) of
the Davis-Bacon Act), daily and weekly number of

hours worked, deductions made, and actual wages
paid. Whenever the Secretary of Labor has found,

under 29 CFR 5.5(a){1){iv), that the wages of any

laborer or mechanic include the amount of costs
reasonably anticipated in providing benefits under a

plan or program described in section 1(b){2){B) of the
Davis-Bacon Act, the Contractor shall maintain
records which show that the commitment to provide
such benefits is enforceable, that the plan or program

is financially responsible, and that the plan or
program has been communicated in writing to the

laborers or mechanics affected, and records which

show the costs anticipated or the actual cost incurred
in providing such benefits. Contractors employing

apprentices or trainees under approved programs

shall maintain written evidence of the registration of
apprenticeship programs and cerlification of trainee

programs, the registration of the apprentices and
trainees, and the ratios and wage rates prescribed in

the applicable programs.
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{2) (i) The Contractor shall submit weekly for each waek

in which any contract work is parformed a copy of
all payrolls to the Contracting Officer for
transmission to HUD or its designee. The payrolls
submitted shall set out accurately and completely
all of the information required to be maintained
under subparagraph (¢)(1} of this clause. This
information may be submitted in any form desired.
Optional Form WH-347 (Federal Stock Number
029-005-00014-1) is available for this purpose and
may be purchased from the Superintendent of
Documents, U.S. Governmeant Printing Office,
Washington, D.C. 20402. The Contractor is
responsible for the submission of copies of
payrolls by all subcontractors. (Approved by the
Office of Management and Budget under OMB
Control Number 1214-0149.)

(i) Each payroll submitted shall be accompanied by a
“Statement of Compliance,” signed by the
Contractor or subcontractor or his or her agent
who pays or supervises the payment of the
persons employed under the contract and shall
certi{y the followinﬂ: . )

hat the payroll for the payroll period contains
the information required to be maintained
under paragraph (¢} (1) of this clause and that
such information is correct and complete;
That each faborer or mechanic {including each
helper, apprentice, and trainee) employed on
the contract during the payroll period has been
paid the full weekly wages earned, without
rebate, either dirgctly or indireclly, and that no
deductions have been made either directly or
indirectly from the full wages earned, other
than parmissible deductions as set forth in 29
CFR Part 3; and
That each laborer or mechanic has been paid
not less than the appticable wage rates and
fringe benefits or cash equivalents for the
classification of work performed, as specified
in the applicable wage determination
incorporated into the contract.

{iii) The weekly submission of a properly executed
certification set forth on the reverse side of
Optional Form WH-347 shall satisfy the
requirements for submission of the “Statement of
Compliance” required by subparagraph (c){2)(ii) of
this clause.

(iv) The falsificalion of any of the above certifications
may subject the Contractor or subcontractor to civil
or criminal prosecution under Section 1001 of Title
18 and Section 3729 of Title 31 of the United

States Code.

(3} The Contractor or subcontractor shall make the

records required under subparagraph (c}{1) available

for inspection, copﬂ% or transcription by authorized
representatives of or its designee, the

Contracting Cfficer, or the Depariment of Labor and
shall permit such representatives to interview
employees during working hours on the job. If the
Contractor or subcontractor fails to submit the

required records or to make them available, HUD or
its designee may, after written notice to the

Contractor, take such action as may be necessary to
cause the suspension of any further payment,
advance, or guarantes of funds. Furthermore, failure
to submit the required records upon request or to

make such records available may be grounds for
debarment action pursuant to 29 CFR 5.12.

{d) (1) Apprentices. Apprentices will be pemitted to work at

less than the predetermined rate for the work they
performed when they are employed pursuant to and
individually registered in a bona fide apprenticeship
program registered with the U.S. Department of
Labor, Employment and Training Administration,
Office of Apprenliceship and Trpining. Employer and
Labor Services (OATELS), or with a State
Apprenticeship Agency racognized by OATELS, orif a
person is employed in his or her first 90 days of
probationary employment as an apprentice in such an
apprenticeship program, who is not individually
registerad in the program, but who has been certified
by OATELS or a State Apprenticeship Agency (where
appropriate) to be eligible for probationary
employment as an apprentice. The allowable ratio of
apprentices to journeymen on the job site in any craft
classification shall not be greater than the ratio
permitted to the Contractor as to the entire work force
under the registered program. Any worker listed on a
payroll at an apprentice wage rate, who is not
registered or otherwise employed as stated in this
paragraph, shall be paid not less than the applicable
wage rate on the wage determination for the
classification of work actually performed. In addition,
any apprentice performing work on the job site in
excess of the ratio parmitted under the registered
program shall be paid not less than the applicable
wage rate on the wage determination for the work
aclually performed. Where a contractor is performing
construction on a project in a locality other than that in
which its program is registered, the ratios and wage
ratas (expressed in parcentages of the journeyman'’s
hourly rate} specified in the Contractor's or
subcontractor's registered program shall be observed.
Every apprentice must be paid at not less than the rate
specified in the registered program for the apprentice's
level of progress, expressed as a percentage of the
journeyman hourly rate specified in the app%icable
wage determination, Apprentices shall be paid fringe
benefits in accordance with the provisions of the
apprenticeship program. If the apprenticeship program

does not srecify fringe banefits, apprentices must be
paid the full amount of fringe benefits listed on the

wage delermination for the applicable classification. If
the Administrator of the Wage and Hour Division
determines that a different practice prevails for the
applicable apprentice classification, fringes shall be
paid in accordance with that determination. In the
event QATELS, or a State Apprenticeship Agency
recognized by OATELS, withdraws approval of an
apprenticeship program, the Contractor will no lenger
be permitted to utilize apprentices at less than the

applicable predetermined rate for the work performed
until an acceptable

program is approved.

(2) Trainees. Except as provided in 29 CFR 5.16,

trainess will not be permitted to work at less than the
predetermined rate for the work performed unless they
are employed pursuant to and individually registered in
a program which has recelved prior approvai,
evidenced by formal certification by the U.S.
Department of Labor, Employment and Training
Administration. The ratio of trainees to joumeymen on
the job site shall not be greater than permitted under
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Previous editions are obsolete

the plan approved by the Employment and Trainin?
Administration. Every trainee must be paid at not less

than the rate specified in the approved program for the
trainee’s level of progress, expressed as a percentage
of the journeyman hourly rate specified in the
applicable wage determination. Trainees shall be paid
fringe benefits in accordance with the provisions of the
frainee program. If the trainee program does not
mention fringe benefits, trainees shall be paid the full

amount of fringe benefits listed in the wa?e
determination unless the Administrator of the Wage

and Hour Division determines that there is an
apprenticeship program associated with the
comresponding journeyman wage rate in the wage
determination which provides for less than full fringe

benefits for apprentices. Any employee listed on the
payroll at a trainee rate who is not registered and

participating in a training plan approved by the
Employmant and Training Administration shall be paid
not less than the applicable wage rate in the wage
determination for the classification of work actually
performed. In addition, any trainee performing work on
the job site in excess of the ratio permitted under the

registered program shall be paid not less than the
applicable wage rate in the wage determination for the

work actually performed. In the event the Employment
and Training Administration withdraws approval of a
training program, the Contractor will no longer be
permitied to utilize trainees at less than the applicable
predetermined rate for the work performed

until an acceptable program is approved.

{3) Equal employment opportunity. Tﬁe utilization of
apprentices, frainees, and journeymen under this
clause shall be in conformity with the equal
employment opportunity requirements of Executive
Order 11246, as amended, and 28 CFR Part 30.

Compliance with Copeland Act requirements. The
Contractor shall comply with the requirements of 29 CFR

Part 3, which are hereby incorporated by reference in this
contract.

Contract termination; debarment. A breach of this contract
clause may be grounds for termination of the contract and
for debarment as a Contractor and a subcontractor as
provided in 29 CFR 5.12.

Compliance with Davis-Bacon and related Act

requirements. All rulings and interpretations of the Davis-
Bacon and related Acts contained in 29 CFR Parts 1, 3,

and 5 are herein incorporated by reference in this
contract.
Disputes concaming labor standards. Disputes arising out

of the labor standards provisions of this clause shall not
be subject to the general disputes clause of this contract.

Such disputes shall be resolved in accordance with the
procedures of the Department of Labor set forth in 29

CFR Paris 5, 6, and 7. Disputes within the meaning of
this clause include disputes between the Contractor {or

any of its subcontractors) and the PHA, HUD, the U.S.
Department of Labor, or the employees or their

raprasentatives.

Certification of eligibility.
(1) By entering into this contract, the Contractor certifies

that neither it {nor he or she) nor any person or firm

who has an interest in the Contractor's firm is a
person or firm ineligible to be awarded contracts by

the United States Government by virtue of section
3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1).

Replaces form HUD-5370-A
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(2) No part of this contract shall be subcontracted to any
person or firm ineligible for award of a United States

Government contract by virtue of section 3(a) of the
Davis-Bacon Act or 29 CFR 5.12(a){1).

(3) The penalty for making false statements is prescribed
in the U. S. Criminal Code, 18 U.S.C. 1001.

(i) Contract Work Hours and Safety Standards Act. As used

in this paragraph, the terms “laborers” and “mechanics”

include watchmen and guards.

{1) Overtime requirements. No contractor or
subcontractor contracting for any part of the contract
work which may require or involve the employment of
laborers or mechanics, including watchmen and
guards, shall require or permit any such laborer or
mechanic in any workweek in which the individual is
employed on such work to work in excess of 40 hours
in such workweek unless such laborer or mechanic
receives compensation at a rate not less than one and
one-half times the basic rate of pay for all hours
worked in excess of 40 hours in such workweek.

(2} Violation; liability for unpaid wages; liquidated
damages. in the avent of any violation of the
provisions set forth in subparagraph (j)(1) of this
clause, the Contractor and any subcontractor
responsible therefor shall be liable for the unpaid
wages. In addition, such Contractor and
subcontractor shall be liable to the United Statas (in
the case of work done under contract for the Distnct
of Columbia or a territory, to such District or to such
territory), for liquidated damages. Such liquidated
damages shall be computed with respect to each
individual laborer or mechanic {including watchmen
and guards) employed in viclation of the provisions
set forth in subparagraph (j}(1) of this clause, in the
sum of $27 for each calendar day on which such
individual was required or parmitted to work in excess
of the standard workweek of 40 hours without
payment of the overtime wages required by
pravisions set forth in subparagraph (){1) of this
clause. DOL posts current fines at: hitps:/iwww.dol.goviwhd/
govcontracts/cwhssa.htm#cmp

(3) Withholding for unpaid wages and liquidated
damages. HUD or its designee shall upon its own
action or upon written request of an authorized
representative of the Department of Labor withhold or
cause to be withheld, from any moneys payable on
account of work performed by the Contractor or
subcontractor under any such contract or any Federal
contract with the same prime Contractor, or any other
Federally-assisted contract subject to the Contract
Work Hours and Safety Standards Act, which is held
by the same prime Contractor, such sums as may be
determined to be necessary to satisfy any liabilities of
such Contractor or subcontractor for unpaid wages
and liquidated damages as provided in the provisions

set forth in subparagraph (j)(2) of this clause.

(k) Subcontracts. The Contractor or subcontractor shall insert

in any subcontracts all the provisions contained in this
clause, and such othar clauses as HUD or its designee

may by appropriate instructions require, and also a

clause requiring the subcontractors to include these
provisions in any lower tier subcontracts. The prime

Contractor shall be responsible for the compliance by any

subcontractor or lower tier subcontractor with all these
provisions.
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47. Non-Federal Prevailing Wage Rates

{a) Any prevailing wage rate {including basic hourly rate and
any fringe benefits), determined under State or tribal law
to be prevailing, with respect to any employee in any
trade or position employed under the contract, is
inapplicable to the contract and shall not be enforced
against the Contractor or any subcontractor, with respect
to employees engaged under the contract whenever
such non-Federal prevaiting wage rate exceads:
(1) The applicable wage rate determined by the Secretary
of Labor pursuant to the Davis-Bacon Act (40 U.S.C.

3141 et seq.) to be prevailing in the locality with
raspact to such trade;

() An applicable apprentice wage rate based thereon
specified in an apprenticeship program registered with

the U.S. Department of Labor (DOL) or a DOL-

recognized State Apprenticeship Agency; or

{c) An applicabla trainee wage rate based thereon specified
in a DOL-certified trainee program.

48. Procurement of Recovered Materials.

{(a) In accordance with Section 6002 of the Solid Waste
Disposal Act, as amended by the Resource Conservation
and Recovery Act, the Contractor shall procure items
designated in guidelines of the Environmental Protection
Agency (EPA) at 40 CFR Part 247 that contain the highest
percentage of recovered materials practicable, consistent
with maintaining a satisfactory level of competition. The
Contractor shall procure items designaled in the EPA
guidelines that contain the highest percentage of
recovered materials practicable unless the Contractor
determines that such items: (1) are not reasonably
available in a reasonable period of time; (2) fail to meet
reasonable performance standards, which shall be
determined on the basis of the guidelines of the National
Institute of Standards and Technology, if applicable to the
item; or (3} are only available at an
unreasonable prica,
{) Paragraph (a) of this clause shall apply to items
purchased under this contract where; (1) the
Contractor purchases in excess of $10,000 of the item
under this contract; or (2) during the preceding
Federal fiscal year, the Contractor: {i} purchased any
amount of the items for use under a contract that was
funded with Federal appropriations and was with
Federal agency cr a State agency or agency of a
political subdivision of a State; and {ii) purchased a
total of in excess of $10,000 of the item both under
and outside that contract.
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1. Certificate of Independent Price Determination
{a) The bidder certifies that--

(1) The prices in this bid have been arrived at independently,
without, for the purpose of restricting competition, any consultation,
communication, or agreement with any other bidder or competitor
relating to (i) those prices, (ii) the intention to submit a bid, or {iii} the
methods or factors used to calculate the prices offered;

(2} The prices in this bid have not been and will not be
knowingly disclosed by the bidder, directly or indirectly, to any other
bidder or competitor before bid opening (in the case of a sealed bid
solicitation) or contract award (in the case of a competitive proposal
solicitation) unless otherwise required by law; and

(3) No attempt has been made or will be made by the bidder to
induce any other concern to submit or not to submit a bid for the
purpose of restricting competition.

(b) Each signature on the bid is considered to be a certification by
the signatory that the signatory--

(1) Is the person in the bidder's organization responsible for
determining the prices being offered in this bid or proposal, and that
the signatory has not participated and will not participate in any
action contrary to subparagraphs (2)(l) through {a){(3) above; or

(2) (i) Has been authorized, in writing, to act as agent for the

following principals in certifying that those principals have not
participated, and will not participate in any action contrary to
subparagraphs (a)(l) through (a)(3) above.
[insert
full name of person(s) in the bidder's organization responsible for
determining the prices offered in this bid or proposal, and the title of
his or her pasition in the bidder's organization];

(i) As an authorized agent, does certify that the principals
named in subdivision {b}{2){i) above have not participated, and will
not participate, in any action confrary to subparagraphs (a)(t)
through {a)(3) above; and

(i) As an agent, has not personally participated, and will
not participate in any action contrary to subparagraphs (a){1)
through (a)(3) above.

{c) If the bidder deletes or modifies subparagraph {a)2 above, the
bidder must furnish with its bid a signed statement setlting forth in
detail the circumstances of the disclosure.

[ 1 [Contracting Officer check if following paragraph is applicable}

{d) Non-collusive affidavit. {(applicable to contracts for construction
and equipment exceeding $50,000)

(1) Each bidder shall execute, in the form provided by the PHA/
IHA, an affidavit to the effect that he/she has not colluded with any
other person, firm or corporation in regard to any bid submitted in
response to this solicitation. If the successful bidder did not submit
the affidavit with his/her bid, he/she must submit it within three (3)
working days of bid opening. Failure to submit the affidavit by that
date may render the bid nonresponsive. No contract award will be
made without a properly executed affidavit.

{2) A fully executed "Non-collusive Affidavit" [ ]is, [ ]is not
included with the bid.

2. Contingent Fee Representation and Agreement
(a) Definitions. As used in this provision:

"Bona fide employee” means a person, employed by a bidder
and subject to the bidder's supervision and control as to time, place,
and manner of performance, who neither exerts, nor proposes to
exert improper influence to solicit or obtain contracts nor holds out
as being able to obtain any contract(s) through improper influence.

"Improper influence” means any influence that induces or tends
to induce a PHA/IHA employes or officer to give consideration or to
act regarding a PHA/IHA contract on any basis other than the merits
of the matter.

(b} The bidder represents and certifies as part of its bid that, except
for full-time bona fide employees working solely far the bidder, the
bidder:

(1) [ ]1has, [ ] has not employed or retained any person or
company o solicit or obtain this contract; and

(2) [ ]1has, [ ]has not paid or agreed to pay to any person or
company employed of retained to solicit or obtain this contract any
commission, percentage, brokerage, or other fee contingent upon or
resulting from the award of this contract.

(c) If the answer to either (a)(1) or (a){2) above is affirmative, the
bidder shall make an immediate and full written disclosure to the
PHA/IHA Contracting Officer.

(d} Any misrepresentation by the bidder shall give the PHAAHA the
right to {1} terminate the contract; (2) at its discretion, deduct from
contract payments the amount of any commission, percentage,
brokerage, or other contingent fee; or (3) take other remedy
pursuant to the contract.

3. Certification and Disclosure Regarding Payments to
Influence Certain Federal Transactions (applicable to
confracts exceeding $100,000)

{a) The definitions and prohibitions contained in Section 1352 of

title 31, United States Code, are hereby incorporated by reference

in paragraph (b) of this certification.
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(b) The bidder, by signing its bid, hereby certifies to the best of his
or her knowledge and belief as of December 23, 1989 that:

(1) No Federal appropriated funds have been paid or will be
paid to any person for influencing or attempting to influence an
officer or employee of any agency, a Member of Congress, an officer
or employee of Congress, or an employee of a Member of Congress
on his or her behalf in connection with the awarding of a contract
resuiting from this solicitation;

(2) If any funds other than Federal appropriated funds (includ-
ing profit or fee received under a covered Federal transaction) have
been paid, or will be paid, to any person for influancing or attempting
to influence an officer or employee of any agency, a Member of
Congress, an officer or employee of Congress, or an employee of a
Member of Congress on his or her behalf in connection with this
solicitation, the bidder shall complete and submit, with its bid, OMB
standard form LLL, "Disclosure of Lobbying Activities;" and

(3) He or she will include the language of this certification in al
subcontracts at any tier and require that all recipients of subcontract
awards in excess of $100,000 shall cerlify and disclose accordingly.

(c) Submission of this certification and disclosure is a prerequisite
for making or entering into this contract imposed by section 1352,
title 31, United States Code. Any person who makes an expenditure
prohibited under this provision or who fails to file or amend the
disclosure form to be filed or amended by this provision, shall be
subject to a civil penalty of not less than $10,000, and not more than
$100,000, for each such failure.

{d) Indian tribes (except those chartered by States) and Indian
arganizations as defined in section 4 of the Indian Self-Determina-
tion and Education Assistance Act (25 U.S.C. 450B) are exempt
from the requirements of this provision.

4. Organizational Conflicts of Interest Certification

The bidder certifies that to the best of its knowledge and belief and
except as otherwise disclosed, he or she does not have any
organizational conflict of interest which is defined as a situation in
which the nature of work to be performed under this proposed
contract and the bidder's organizational, financial, contractual, or
other interasts may, without some restriction on future activities:

{a) Result in an unfair competitive advantage to the bidder; or,
{b) Impair the bidder's objectivity in performing the contract work.

[ 1 Inthe absence of any actual or apparent conflict, | hereby certify
that to the best of my knowledge and belief, no actual or apparent
conflict of interest exists with regard to my possible performance of
this procurement.

5. Bidder's Certification of Eligibility

{a) By the submission of this bid, the bidder certifies that to the best
of its knowledge and belief, neither it, nor any person or firm which
has an interest in the bidder's firm, nor any of the bidder's subcon-
tractors, is ineligible to:

(1) Be awarded centracts by any agency of the United States
Government, HUD, or the State in which this contract is to be
performed; o,

{2) Participate in HUD programs pursuant to 24 CFR Part 24.

(b} The certification in paragraph (a) above is a material represen-
tation of fact upon which reliance was placed when making award.
If it is later determined that the bidder knowingly rendered an
erroneous certification, the contract may be terminated for default,
and the bidder may be debarred or suspended from participation in
HUD programs and other Federal contract programs.

6. Minimum Bid Acceptance Period

(a) "Acceptance period,” as used in this provision, means the
number of calendar days available to the PHA/IHA for awarding a
contract from the date specified in this solicitation for receipt of bids.

(b) This provision supersedes any language pertaining fto the
acceptance period that may appear elsewhere in this solicitation,

(c) The PHA/IHA requires a minimum acceptance period of
[Contracting Officer insert time period] calendar days.

(d) In the space provided immediately below, bidders may specify
a longer acceptance period than the PHA's/IMA’s minimum require-
ment. The bidder allows the following acceptance period:
calendar days.

{e) A bid allowing less than the PHA's/IHA's minimum acceptance
period will be rejected.

{f) The bidder agrees to execute all that it has undertaken to do, in
compliance with its bid, if that bid is accepted in writing within (1) the
acceptance period stated in paragraph (c) above or (2) any longer
acceptance period stated in paragraph (d) above.

7. Small, Minority, Women-Owned Business Concern
Representation

The bidder represents and certifies as part of its bid/ offer that it --

(@) [ ]is, [ ]lis not a small business concern. "Small business
concern,” as used in this provision, means a concern, including its
affiliates, that is independently owned and operated, not dominant
in the field of operation in which it is bidding, and qualified as a small
business under the criteria and size standards in 13 CFR 121.

{b) { lis, [ lisnot awomen-cwned business enterprise. "Women-
owned business enterprise,” as used in this provision, means a
business that is at least 51 percent owned by a woman or women
who are U .S, citizens and who also control and operate the business.

{(¢) [ ]is, [ ]is not a minority business enterprise. "Minority
business enterprise,” as used in this provision, means a business
which is at least 51 percent owned or controlled by one or more
minority group members or, in the case of a publicly cowned business,
at least 51 percent of its voting stock is owned by one or more
minority group members, and whose management and daily opera-
tions are controlled by one or more such individuals. For the purpose
of this definition, minority group members are:

{Check the block applicable to you)

[ ] Black Americans { 1 Asian Pacific Americans
[ 1 Hispanic Americans [ 1 Asian Indian Americans

[ 1 Native Americans [ 1 Hasidic Jewish Americans

8. Indian-Owned Economic Enterprise and Indian
Organization Representation (applicable only if this
solicitation is for a contract to be performed on a project for an
Indian Housing Authority)

The bidder represents and certifies that it:

(@) [ 1lis, [ ]is not an Indian-owned economic enterprise.
"Economic enterprise," as used in this provision, means any com-
maercial, industrial, or business activity established or organized for
the purpose of profit, which is at least 51 percert indian owned.
"Indian," as used in this provision, means any person who is a
member of any tribe, band, group, pueblo, or community which is
recognized by the Federal Government as eligible for services from
the Bureau of Indian Affairs and any "Native" as defined in the Alaska
Native Claims Settlement Act.

{b) [ lis, [ lis not an Indian organization. "Indian organization,”
as used in this provision, means the governing body of any Indian
tribe or entity established or recognized by such governing body.
Indian “tribe" means any Indian tribe, band, group, pueblo, or
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community including Native villages and Native groups (including
corporations organized by Kenai, Juneau, Sitka, and Kodiak) as
defined in the Alaska Native Claims Settlement Act, which is
recognized by the Federal Government as eligible for services from
the Bureau of Indian Affairs.

9. Certification of Eligibility Under the Davis-Bacon
Act (applicable to construction contracts exceeding $2,000)

{a) By the submission of this bid, the bidder certifies that neither it
nor any person or firm who has an interest in the bidder's firm is a
person or firm ineligible to be awarded contracts by the United States
Government by virtue of section 3(a) of the Davis-Bacon Act or 29
CFR 5.12(a)(1).

(b} No part of the contract resulting from this solicitation shall be
subcontracted to any person or firm ineligible to be awarded
contracts by the United States Government by virtue of section 3(a)
of the Davis-Bacon Act or 28 CFR 5.12(a){1).

(c} The penalty for making false statements is prescribed in the U.
S. Criminal Code, 18 U.S.C. 1001.

10. Certification of Nonsegregated Facilities (applicable
to contracts exceeding $10,000)

{a) The bidder's attention is called to the clause entitled Equal
Employment Opportunity of the Genera! Conditions of the Con-
tract for Construction.

(b) "Segregated facilities,” as used in this provision, means any
waiting rooms, work areas, rest rooms and wash rooms, restaurants
and other eating areas, time clocks, locker rooms and other storage
or dressing areas, parking lots, drinking fountains, recreation or
entertainment areas, transportation, and housing facilities provided
for employees, that are segregated by explicit directive or are in fact
segregated on the basis of race, color, religion, or national origin
because of habit, local custom, or otherwise.

(c) By the submission of this bid, the bidder certifies that it does not
and will not maintain or provide for its employees any segregated
facilities at any of its establishments, and that it does not and will not
permit its employees to perfarm their services at any location under
its control where segregated facilities are maintained. The bidder
agrees that a breach of this certification is a violation of the Equal
Employment Opportunity clause in the contract.

(d) The bidder further agrees that (except where it has obtained
identical certifications from proposed subcontractors for specific
time periods) prior to entering into subcontracts which exceed
$10,000 and are not exempt from the requirements of the Equal
Employment Opportunity clause, it will:

(1) Obtain identical certifications from the proposed subcon-
tractors;

(2) Retain the certifications in its files; and

(3) Forward the following notice to the proposed subcontrac-

tors (except if the proposed subcontractors have submitted identical
certifications for specific time periods):

Notice to Prospective Subcontractors of Requirement for
Certifications of Nonsegregated Facilities

A Certification of Nonsegregated Facilities must be submitted before
the award of a subcontract exceeding $10,000 which is not exempt
from the provisions of the Equal Employment Opportunity ciause of
the prime contract. The certification may be submitted sither for
each subcontract or for all subcontracts during a period (i.e.,
quarterly, semiannually, or annually).

Note: The penalty for making false statements in bids is prescribed
in 18 U.S.C. 1001.

11. Clean Air and Water Certification (applicable to con-
tracts exceeding $100,000)

The bidder certifies that:

(a) Any facility to be used in the performance of this contract [ ]
is, { ]isnot listed on the Environmental Protection Agency List of
Violating Facilities:

(b) The bidder will immediately notify the PHA/IHA Contracting
Officer, before award, of the receipt of any communication from the
Administrator, or a designee, of the Environmental Protection
Agency, indicating that any facility that the bidder proposes to use
for the performance of the contract is under consideration to be
listed on the EPA List of Violating Facilities; and,

{c) The bidder will include a certification substantially the same as
this certification, including this paragraph (c), in every nonexempt
subcontract.

12. Previous Participation Certificate (applicable to
construction and eguipment contracts exceeding $50,000)

{a) The bidder shall complete and submit with his/her bid the Form
HUD-2530, "Previous Participation Certificate.” [f the successful
bidder does not submit the certificate with his/her bid, he/she must
submit it within three (3) working days of bid opening. Failure to
submit the certificate by that date may render the bid nonresponsive.
No contract award will be made without a properly executed certifi-
cate.

(b) A fully executed "Previous Participation Certificate"
[ lis, [ lisnot included with the bid.

13. Bidder's Signature

The bidder hereby certifies that the information contained in these
certifications and representations is accurate, complete, and
current.

{Signature and Date)

{Typed or Printed Name)

(Fille)

{Company Name)

(Gompany Address)
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EXHIBIT ‘G’

Tribal Wage Schedule



Copper River Basin Regional Housing Authority
Travael Prevailing Wage Ratas

New Construction/Renovations

Carpenter

Starting Step 1 Step 2 Step 3 Step 4 Step S Step 6 Step 7 Step 8 Step 9
0-1 Years Experience S 26.77 | S 27.31|% 278575 28695 2955)% 3043|35 3135 $ 31975 32615 33.27
1-4 Years Experience s 326915  33.34]5 34015 3469|3% 3538[$ 36095 36.81
5-10 Years Experience S 3754 |$  3B29fS 39.06(% 30843 4063|5 4145|5 4228|5 431215 4398 S 44.86
10+ Years Experience $ 45,69
Drywall Finisher

Starting Step 1 Step 2 Step 3 Step 4 Step 5 Step 6 Step 7 Step 8 Step 9
0-1 Years Experience S 293918 29985 3058|$ 31495 324435 3341(5 3442[3% 3510
1-4 Years Experience s 3546 | S 3617 ]S 3689{S 3763)S5 3838]3% 39.5[¢ 3093[$ 4073[s 41358 $ 42.38
5-10 Years Experience s 42,45 | S 433015 44.16|S 4505|% 4595
10+ Years Experience 5 46,86
Drywall Hanger

Starting Step 1 Step 2 Step 3 Step 4 Step 5 Step 6 Step 7 Step B Step 9
0-1 Years Experience $ 2596 |5 2648|355 2701|5 27.82
1-4 Years Experience s 2856{5 29.13
5-10 Years Experience S 2953 |5 30125 30725 3134[% 3196(% 3260[5 3326
10+ Years Experience s 33.63
Electrician/Wireman

Starting Step 1 Step 2 Step 3 Step 4 Step 5 Step 6 Step 7 Step 8 Step 9
0-1 Years Experience 5 32.07|% 3271|% 3337|% 3437[% 3540{% 36465 37.55
1-4 Years Experience $ 381815 389403 39.72|$ 4052|3% 413315 4215($ 43005 4386(5 4473
5-10 Years Experience $ 4494 | $ 4584 |5 46.76|S 4769|3 48645 49625 S0.61|35 S1.62
10+ Years Experience $ 51.84
Fence Erector

Starting Step 1 Step 2 Step 3 Step 4 Step 5 Step 6 Step 7 Step 8 Step 9
0-1 Years Experience H 1256 |5 12813 13.07]3% 1346[35 1386|S 1428(3% 14715 15005 15305 1561
1-4 Years Experience S 1675 |$  17.09[$ 1743[s 1778[8 1813[$ 1849|$ 1886
5-10 Years Experience S 19.11 )% 1949 (5 198B|S% 2028|% 2069 21.10(5 2152|¢ 2195|s 2239 $ 22.84
10+ Years Experience S 24.91
Floor Layer

5tarting Step 1 Step 2 Step 3 Step 4 Step 5 Step b Step 7 Step 8 Step 9
0-1 Years Experience $ 1745 |$  17.80[$ 1815[% 1870[3 19.26|5 19845 20433 2084|353 21.26|5 21.68
1-4 Years Experience $ 23.06 |5 235215 2399|$ 24478 2496($% 2546|5 2597|S5 2649|S$ 2702[5 2756
5-10 Years Experience S 2866 |5 20235 29.82
10+ Years Experience $ 30.19
Installer: Batt & Blown

Starting Step 1 Step 2 Step 3 Step 4 Step 5 Step 6 Step 7 Step 8 Step 9
0-1 Years Experience 3 19.09 | § 1947 |§ 19.86|% 20465 2107|$ 2170]8 2235]% 2280 $ 23.26|% 23.72
1-4 Years Experience 5 2776 [$ 2832 |$ 288B[S 2946([% 3005|5 3065]5 31.26(S 3189[$ 3253|5 33.18
5-10 Years Experience S 352318 3593 |5 3665|5 3739|S 3813|S 3890{S 3967}% 4047|$ 4128 5 4210
10+ Years Experience S 42.92
Laborer, General {Excluding Site & Street

Starting Step 1 Step 2 Step 3 Step 4 Step 5 Step 6 Step 7 Step 8 Step 9
0-1 Years Experience s 1693 | % 1727 |5 1761|S5 1814 |5 1B69|S 19.25[|% 19.82|% 2022[¢ 2063 $ 21.04
1-4 Years Experience % 2248 | % 2293 |$ 2339|S 23865 2433|$ 2482|s 2532|3% 2582 $ 26.34|% 2687
5-10 Years Experience $ 278115 28375 28935 2951(% 3010($ 3070
10+ Years Experience $ 31.28
Painter {Excludes Drywall Finisher

Starting Step 1 Step 2 Step 3 Step 4 Step 5 Step &6 Step 7 Step 8 Step 9
0-1 Years Experience $ 19.07 | § 19.45 |5 1984 |S 2044 |5 2105|% 2168|3 2233|% 22.78 $ 23.23|% 2370
1-4 Years Experience s 2598 | § 2650 |5 27.03|$ 27575 2812|% 2868[% 29.26|9% 29.84 $ 30445 3105
5-10 Years Experience $ 31155 3177 |5 3241|5 3306|$ 33.72|5 34395 3508|5 35.78
10+ Years Experience s 36.40




Pipefitter (HVAC Piping)/Pipelayer
Starting

Step 1 Step 2 Step 3 Step 4 Step 5 Step 6 Step 7 Step 8 Step 9

0-1 Years Experience s 184115 1878|5 1915|% 19.73|$5 20325 2093 S 2156[% 21998 22435 2288
1-4 Years Experience 5 2676 |$  2730|5 2784|5 2840(S 2897{$ 29558 3014 $ 3074|% 3135]|5 3198
5-10 Years Experience 5 3515|% 3585[5 3657|$ 3730(|$ 3805]3 3881[% 3958[S 4038
10+ Years Experience $ 40.73
Plumber/Pipefitter (Excludes HVAC)

Starting Step 1 Step 2 Step 3 Step 4 Step 5 Step 6 Step 7 Step 8 Step 9
0-1 Years Experience S 2652 |5 27058 27595 28425 292701S 30.15(S 3105[S 3168 $ 3231|35 3296
1-4 Years Experience $ 3351 |S 3418 |6 348695 35568 3627[8 3700[S 37.74 $ 38495 39265 4005
5-10 Years Experience H 4098 | & 41805 42645 43495 4436|% 4525 $ 4615
10+ Years Experience 5 46.97
Roofer

Starting Step 1 Step 2 Step 3 Step 4 Step 5 Step 6 Step 7 Step 8 Step 9
0-1 Years Experience S 224215  2287|5 2333($ 2403[8% 2475|% 2549|3% 2625($ 2678[% 2731
1-4 Years Experience $ 2756 | % 28115 2867 |5 29255 29.83(S 3043]% 23104[$ 3166 $ 32.29
5-10 Years Experience 5 3254 |% 3319|$% 3385(% 3453|% 3522|5 3593|% 3665(5 37.38
10+ Years Experience $ 37.85
Sheet Metal /HVAC Duct Work

Starting Step 1 Step 2 Step 3 Step 4 Step 5 Step 6 Step 7 Step 8 Step 9
0-1 Years Experience S 2629 | 2682 |5 2735[% 2817(S 29.02[% 2989|5 3079($ 3140([$ 3203[% 3267
1-4 Years Experience S 3458 1% 3527 |5 3598|S 36705 3743|3 38185 38945 39.72|% 40525 4133
5-10 Years Experience 5 4343 |8 44305 45185 46.09|% 47.01
10+ Years Experience S 47.13
Truck Driver [Excluding Dump over 8 Yards)

Starting Step 1 Step 2 Step 3 Step 4 Step 5 Step 6 Step 7 Step 8 Step 9
0-1 Years Experience 5 2048 |5 2089|% 2131|% 21955 226118 2328|8 2398(% 2446
1-4 Years Experience S 2465|% 2534 |5 2565(S 26.16[% 2668|5 272205 27765 2832[S 2888[8 2946
5-10 Years Experience S 2086 |$ 3046 |5 31.07[$ 3169[% 3232{% 3297]% 3363(% 3430|% 3d99[$ 3569
10+ Years Experience $ 35.76




EXHIBIT ‘H’

Non-Collusion Affidavit



-COLL N

AFFIDAVIT
{(PRIME BIDDER)

STATE OF ALASKA

THIRD JUDICIAL DISTRICT

, being first duly sworn, deposes and says:

“That he/she is the bidder, or a partner or officer of the firm, party, etc., making the foregoing proposal
or bid, that such proposal or bid is genuine and not collusive or a sham; that said bidder has not
colluded, conspired, connived or agreed, directly or indirectly, with any bidder or person, to putin a
sham bid or to refrain from bidding, and has not in any manner, directly or indirectly, sought by
agreement or collusion, or communications or conference, with any person, to fix the bid price of
affiant or any other bidder, or to fix any overhead, profit or cost element or said bid price, or of that of
any other bidder, or to secure any advantage against the Copper River Basin Regional Housing Authority
or any persan interested in the proposed contract; and that all statements in said proposal or bid are
true."

Signature of:

Bidder, if the bidder is an individual

Partner, if the bidder is a Partnership

Officer, if the bidder is a corporation

Subscribed and sworn to before me this day of , 2025,

My Commission Expires:




EXHIBIT ‘I

Bid Form



BID FORM

==

Project Title: DB Services for Emergency Response Facility

Copper River Basin Regional Housing Authority

PO Box 89 Company Name
Glennallen, Alaska 99588

Address

City, State, Zip Code

E-mail Address

Phone Number

ADDENDA ACKNOWLEDGEMENT

The undersigned bidder hereby certifies and represents that it has examined and thoroughly
understands the contract documents including addenda: (If no addenda have been
received, write "none").

PRICE

The specifications, schedules, drawings, contract, existing conditions, and addenda have been
thoroughly examined for the consideration of the following amount(s):

a. BaseBid: $

CERTIFICATION

The party by whom this proposal is submitted and by whom the contract will be entered into,

if this proposal is accepted, is a(n) , and agrees to hold
{Individual, Partnership or Corporation)

this bid open for ninety (90) calendar days.

Authorizing Name

Title

Signature Date




